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A were ſet forth in any othet 
| Language, for Foreigners to read, I were 


driven to giye them an ac- 
count why I had put my ſelf upon ſo ſu- 


N ng, to. 
merk — by all the World, and which eyery 


Tongue, or Pen 
| 7 well known to them, that the Civil Law 
isthe eas 


uy IS 


t of that great and mighty State, 
the Roman r , that led ſo many Natioms and 


apes by their Wiſdome, as much as by their 
| Ls School of all Moral Honeſty 


885 and the ſtage, whereon the whole variety 
humane 


was re 
tell them, t what th. rough the 
that State, 2 ee 
the N Kquiy that istobe re 


0 
Neither need 1 


— 8 


* = 


us and ſo unneceſſary an underta- 
extoll and commend that, whe worth and 


fo brightly, 3 chat it cannot be obloured by by 


Roman G ane? a bay? 
that original, borrowi 


aer from 1 0 and whi | 
orſes regie 


ONO ant, That 
lar Nation has ſome few Laws of their own, proper 
for their occaſions 8 an ple; yet no 
where beyond the or ſcience 
of Law, but this; — ao Livy accounted the Law of 
Nations, but the Civil Law onely : That tim 
gil, argument, and apply ing it to the ſcveralafitt of 
o many Nations where it has been ok, has mode 
ſo perfect and ſo ſiifficiene a body to dvi & 
that are betwern party and parry, und ddt 
7 ublick government, that they ſtand" it nell of ve» 

ew Laws of their own making; und whhouritno | 
4 they can make, would ever be abſotoſervetheir 
turn. * bound ei za 
To thoſe therefore cht male much eontimialaſs of | 
this Law in their Courts, and who ſuffer none to ſit as 
Judges, nor plead at their Bars, but: ſucharhevebecn 
brought up in that faculty, and who ſtrive to it 
thoſe onely in all tran fictions between -thetiifel 
other Nations: to them, I day, te praife and uppl — 
this Law, that is dignified by them ſo many ſeveril 
wayes, is io little needful, that it were aloft imper. 
Unent., 144305 off 
But to male known to the peopfe of this Nation to 
whom it is tendred now ſo contemptible; how exett * 
lent it is in it ſelf, bow radonafz wi i. general appro: 
DAtlon.. 


id may 
or aan e and i500 m 
of things calls for,  - | 
For when it i conſidered, what an account it has 
been in amongſt us for many hundred years together; 
how cauſes, Civil, Eccleſiaſtical, Maritime, and 
Military, it dealt in; how the juriſdiction thereof ran 
through the whole Nation; how very little it was be- 
neath the profeſſion of the Common · Law it ſelf, how 


| —1 — and practiſers it maintained, and how 
it did enrich them; what a number of ſtudents i it 


22 what coercive power it was intruſted with- 
all, and the many Courts the employment thereof lay 
in: And when wie ſee, that now the cauſes thereof are 
cantonized, and like a ſpoyl divided; ſome carried 
to the Courts of Common · Law, ſome to the Court 
of Equity, others ſent into the Countrey, ſome left with - 

out any rule or regulation at all, and nothing left entire 
to the Civil Law; and when the ſolid reaſon of that 
Law is crowded out by r reaſon, the profeſſours 
thereof ſcattered, the ſtudy thereof diſcontinued, the 
very Law-books for want of uſe here, all tranſported 
beyond ſea to other Nations, and all coercion taken 

way; It is fo much worth the enquiring what the 

nn of this great change ſhould be, that to be ſilent 


— — ſtupidity. 
That the fall of t e Eeclefaſtical juriſdiction might 


be a reaſon to ſuſpend the exerciſe of that profeſſion in 
ſome cauſes for a time, till it were again ſetled, I ad- 


mit. But why it ſhould not under this preſent form of 
Govern» 
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: 512 


Won. | Y 


N very well worth bythe molk at on con- 
thoſe that - fit &the Heime; "Thai, ines 
trial 'of thoſe mitten ſt and Again 
to one or other, (which: is —_ 

* Kier :) the Poblick i 


"dntquat'r0/orher Nations; wi 
d, ind nom become un active 


115 Fos Te 0} acer 
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ga wes, on 
aer, or by. e er eee 9 
Ms 46 3 4 FR 71 
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% of Princes, and Repobliets; 2 of protettion 
rok oft enemies; Entertainment and har bonring 
7 17 5 Inter pnetation of T Leagues 
| Ne ee of Embaſſadeuri, or 
king 2 ning them in an j anc anne 
N F War, bh contracting of Peace; Seu 
plies 104 enemies, or — 2 friends 2 ene 4. 
25 burger, 2757 upon our Merc han N 
Popping our ſhips or geads at Sea wt 255 
| thn 7 Fete, between Nation and Nation, fre 197 5 | 
erred to Princes or other States, Of the force 7 N 
nal Comratts; and of their duration, bel ber they 
bind ſuce [ron 8 die fin 7325 Princes that malt og 
Kaen els ther Le o 
a» bed ſc ions an pod 
try, thas e Neon, mae & dealt in betwecg 
NE. wherein before we fall to an 


ſe do re pond cxppieuler Lide mite 

9 155 e SINE fot 

times to declare the ſtate of the buſ OW! WES 
7 Yee of id oben tf 


eig Here 1408s 5 me 7 
$1 


E ner ö 
Nod och We ee ch tear ATi tl rer 


mies e and e Weng Fo Ceſc 4 pe 


8 "and eie 1 
of 3 5coaſider, Ls otel) 
uſefull, bur neceſſary that pi rofcflion is for catryi Ie 


1 3 — 25 gie; pts Jad , & chat 
all the military di 00 2 
have in their | e io 


ned to afford to their very enemies, "is direct] by 5 
rules and principles of that profeſſion : for it muſt be be ac- 
knowledged, that the Municipal Law, as to e carr 

on of Martial affairs, is alt worn 2 85 
uſe at All; the ſane being a Lay 
1 Mr ere art 


e, ways, 
h of faith, p, 


h be 4 
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ews, or Tufidels 
1 woſt 15 
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N To the. Reader), - 
raw ſome r ens people or conſederuti, 
the enemies 


«ved, Eccls atical perſons, ſo far as is poſiible, may be ſpared 
© Thabibbe — er cenfederates za trade with — 


ſe they carry. either vidbsals, money, armes, or ammunition ; 
That the Countrey through which the Army paſſer us offence be- 
ing 1 injured, but kept from ſpoyl and rapine ; That 
Herauids er wiſſengers ſevs from i — be received and diſ- 
miſſed. mith ſafety 3 That ſtridtneſi and ſeverity of 13-15 
Heater when in peace, be maintained within the Camp, 
ant admundea is bovturs; and. — 10 e in t. ah fo 
— — or FH —— 
7 incorrigable caſbiere 
warn gn, ſouldicr be — with reward and honenrs 
That « difference If degrees be obſerved, and 4 — wn 
wade, as the places of command differ ; That for At 7 #ffen- 
ces, er contraits and promiſes mage butween ſouldier 
| &,the cam ſanae thereof be in the Conrt Marſball, and to 
hy tbe Law of Armes. * That Heſlages be talen — 
and may be pas re death, if the enemy provi pegſidious; That 
neinber friends goods coming in an enemies „ nr 6 
friends fbip, though carrying enemies good: in her, be takes & 
pre ; That when a victory ij gotten, . ſobduedbe ſed 
10 beyond aber men, with an infinite number more, 
re no where to be found colleded and laid together, 
but inthe books and writings of the Ciyil Law; which the 
onely Paper learning to teach and inſtruct in thoſe matters. 
For it has been the Civilians work, to draw together as it 
were into'ohe 85 All chat the Civil Law it 


enemy 
and mider ation ; That Priviledges be grated 


felf does forage po whatſoever elle can be gathered from 
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er de- 
; That when 4 Town is 49 be formed, women, thilaren, 


Rs of / 


77 the Reader: * 
* the teſtimonies of the ancient Philoſophers, Hiſtotians,Poets; 
and Oratdts; i in what they ate all, es it were | the lghrof 
nature, conſenting in one and the ſame ju t; alſo ht 
hes been delivered by the ancient Fathers and moſt approved 
| Pur of the Church on that ſubjeR ; and eſpecially to 
inio argument, what has been conſtantly the 
© occurronces in war, judg'd and praQiſedby-t! -the'moſt 
War lixe and Heroick Nations: that have been; as the Græci- 
ans, Aſſyrians, Medes, Perſians, Lacedzmonizns, Carthagini- 
ans / but eſpecially the Romans, with whom for experience & 
diſcipline in War, and — and bravery towards their ene- 
mies ; ao Nation chat eyet aded on this Theatte of the 
Worlcz is to be compared : And ſo by theſe helps: ehe Lats 
of Wat in uſe at this day, have been made andy Ley ,only 
through the Civilians pains and induſtry, neither are they to 
be met N -where rogether, bur inchirbooks md wr 
Ie N \ S Ut 
nd therefore ſince this projetfionis \&-uſefal anctneceſfe- 
oy theſouldiers buſineſs a alſo, that they cannot promiſe to 


themſelves any good order, wiſe conduct, or happy ſucceſs . 
with their Martial enterprizes, but bythat tand directi- 
—— ir is evident; that ĩt never be worſe 


3 then nowarthis time. VW Hic I 
leave to be further thought of-by-1 the wiſdeme of 
thoſe rule over us. 
Aud ſo hee to excuſeme chi onct/ os eppearing 
abus in ick, upon ſs preſſing un occaſton, as to te- 
vive (it by ſuch weak endeavours it were poſsible) a whole 
profeſtion, almoſt quite. run, L bid ws ——_— and 
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The Ar wrkdedſthe 
* ſhe Book 


p · 24 

Fre Len Zar thit or- 

Miba thi Sr 
rann 

— Nn 
—TNMY . 0 

That the 4 74 MY ought i in like manner to agree | 

p. VIE dN gr a &:3? | 


What tis BP), 2 1 1 ver, 4 
example, has N in reaſo é 


AP.. vm. 
That Chriian Nations h. rained the cel. Zan 
into their Terriverieh 2 here to the 


Rh f recipe 
onſtization 


ge 


| CH p P. I. 
he the greatneſs am the plendevy of the Roman 


does end "whe 
16 felf, is which, & t its proper 1 


be . 4. 
har. a, 


'97 


dA ue 
were fel 
n wort in 


| Thi er Nations, | 


Tea las, 5 


6TH 
f #5 a g 59 „ 
% = - Y . * — — — 

> oP A 2 ; 4 91 - 


be Ext VSWR. 64 


7215 
voc. | TIN 
1 * nu. 7. 


$3: $46 6 * G4 an 


* 
** 


. pu n N 15 


e A 4 oa 7 
beyo nd all Nations inthe world beſi es 
in renown. for their Warlike enterpri- 


zes, but ſo much in eſtabliſhing of 
Laws £90 \ Tha . all. the. Laws and 
cuſtomes of all* other Nations v were all 
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idding: contrary. 
Aud agen: Lee jr tea profilin quadem d Lib. 1 D 
in conſuetudinem . mo ration verum, poſtea res d 'na- Inves, 
. nerndiIne probates legunr met & veligio 
of all Law did procted from: Nature it 
—— were certain things which were by 
— Reaſon found neceſſary, and thereupon; brought 
into common Practiſe; and at length, the fear and reverence 
of Laws did fertle and enforce what had been fo taught by 
ture, and Cuſtome it ſelſe had allowed of. So that the AR 
the Law, is bur to ſee that effeftually- obſerved and e 
which Nature bath ordained; and the common Reaſon 
& Cuſtome of men doch declare to be juſt,equsi,nnd nece ſſary- 
| And ſometimes the ſame . 7 'sl/y, ſtyles Lat the very force of -, 754. teleghh; 
t Nature, —— — — a wiſe Man, — rule Ab. 1. 
wrong. Aud as it ought᷑ to be, ra- 
ira, wiper ws. Amar ym + it righe — ſpresd Lu, 
over all people, durable, everlaſting; which, as fire burns eve- 
ry where alike, is not one at Ram, and another ar Athezs, one 
now, and another bereaſter, but b the ſame and unalterable, 
ſerves for all times, and runs all people, which begen 
not whea it was firſt written, bur when it firſt prang forth from 


Nature. 
Plato g mill alſo haveite reafotablerate, leading and Uire- x In Min; dd 


Na- 


Ring men to their due cad, ſor a publick ordai pe u e delegh, 
os 3 


pe rags Th — 
0 I requires properties in a Law, 
requires this of Reaſon too; For wor eos na 16 rein b z a. 
Ler erit ome quod . rations . 1 3 
t, quod diſcipline ſalatipro ; A 
ſhall be that, — and ik — with Relig 
On, ſolewich the eduedrion and diſpolitions be people, and 
de beneſiciall to the publick velfoce, de rote 
1.97 
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n Mis fut Inft. 
277K ut. gent. gree, that the true Lam of a Stute is but Determiuatio juris n. 
Ci. in frinc. ral, a daclaring u exfounding in ſuch particular caſts or 
uccidents? ax moſtfrequently happen among men, what the 
Law of Nuts, inseni byi prece ptʒor it is a rational 
diſtinguiſhing upon the Lee Mature, making it to be of force 
An ſome caſet, not 7 in 22 with — he for 
obſerving the dame, and xindes of panifhment tothe offenders, 

nne rate a; unter deeyocgarep oem moſt:rationall; and moſt 
ronvenient. Not to Steal, not to commit .Adulrery, not to 

ill, Nature it ſelfe taught in generalla but who ſhould be ſaid 
to Steal; who to commit Adultery; who to Kill; what proof 
ſhould be ſufficient to convict a Man of theſe crimes ; who 

might be the accuſera how and in what manner, and before 

8 what Jadges the offenders ſhould be proceeded againſt; hat 
.\ -»+ *,1 , .pnb.ſhments they ſhould ſaffer,»20& after what time no accuſa- 
| tion ſor them ſhould be heard, becauſe the Natural/- Lam did 
not teach in particular, therefore the Law of _ State doth 
determine them; which a it is done in purſuance of the m_ 

©, , , Prevepts of Nature; ſo muſt ic be done too with the Hand 

-* *  pdgemenitandreaſan, having an eye to the matter of. the pł᷑e- 
et pta, to the nature of the people, and. to the ſtate of the Com- 
mon wealth 4 ſelfe, Aud theſe ſeverall. particu'srs being thus 
 » determined and pus into a Law, they adopt to themſelves the 
217 - dame of a Ni Law: - o u Civile, ſayes Uipian, of, 
F Fe: qed neque in tet d naturali jure vel gentiumboreceder, 
per owvieeiſervit;, Ituque chm aliquid nim we duni - 
—!ͤͤ PPGpidd off all heights 20 he 


WEED ThiCiolt Law,” | 


ſelf from the Low of Nature, or of Nations, nor doth fir 


Law of a people is that, which neither doth wholly 5 if 
Aly 


follow them in all things neither: when therefore we adde or di- 


miniſh ought from the Univerſal Lim, we make it thereby a p:- 
culiar Law, and-give it the denomination of a Civil, or Auni. 
cipal Law; ſo that the Rewan Lem will have no- other mares 
rial! difference to be between the Law of Nature, and the Di 
Nate ef Reaſon, and dhe Lam of Stat, but that what was be- 
fore common and univerſall in notion, is now by diſtin- 
guiſhing it into caſes, by fitting it with proper circumſtances 


for more ready execution. and by moulding it into a form, ap 


propriated to peculiar uſ. 


. Tbe Cayen Lom that enumerites al the efſential} properties 


of a Law; doth exa& alſo that it be honeſt, juſt and agreeable 
to Nature: p Erit lex honeſt a, juſta, poſſibili, ſecandum nata- 
ram, ſecundum patria conſuet udinem, loco temporiqur convenient, 
neceſſaria, utilis, maniſeſta quoque, ne aliquid per obſcuritatem in 
ciptiinem cantineat; *nullo private commodo, ſed pro communi ci 
vum utiliraitconſcripra + A Law ſhall be honeſt, juſt, poſſible, 
accotding to Nature, ſuiting with the cuſtymes of the Coun- 
trey, agreeing both with place and time, neeeſſary, uſe full, and 
alſo plain, left through obſcurity it may eninare; nor made for 
private advantage, but for the common good of all the 


p ca). 2. D.. 4. 


- pe . 4 , 1 | 
** Nee by thejadgement of all, Ri#tio eſt anima legu; Lex tur 


- Jaudatur, quando ratione probetur: Nature is the Fountain, and 


| Reaſon doth animate and make the Law, and gets it the praiſe - 
and acceptation.” This indeed is a lightning and raye of the 


Divinity; Ratio nibit alind eſ, quam in corpus humanum pars 
diviri Spirit immerſe, ſayes q Seurca: It is the ſtream and 
dependance of the eterrall Law, whieh is God bimſelſe and 


1 


q Epift. s. 


bis will. Lui natura wif Diu, & diving ratio toti mundo & © © 


partibu ejas inſerta ! What is Nature but God, and Divine rea- 
-fon inſerted into the whole world, and-immixed in all the parts 
«thereof! ?- The Law of Moſes in his Dicelogwe is an onward 
and pudlick Coppy; the Law of the tme/ve Table ind the N- 
1 Lew, the morall inſtructions of Divine, and Philoſophery, 

the advertiſements and coun'ells * tdicts and ordi- 
* 3 


4 - 


2 1s, - 
Deerum true 
ratio, Cicer.- 
Philip. - 


- NAanCces-- 
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-mances of the beſt Princes are no other but draughts'and parti- 
cular Pourtrayes of it. 
If therefore there be any Law, that varieth from this firſt and 
-originall Miſtreſſe, commanding where ſhe forbids, or fordid- 
ding where ſhe commands or allowes, it is a monſter, falſhood, 
anderror, -As for example, Adv ra pericnlum naturalt ra- 
tio permiitit ſe deſandere. Ttaque fs ſervum tunm latronem info 
\ Lid.4.Dig. diantem mibi occidere, ſecurm evo, ſayes I Ca Natural Ren- 
adi ſon gives a man liceaſe to defend bimſelf againſt any danger, 
therefore I am in no danger of the Lew, if I kill tby Servant 
that lyes in wait to miſchief me. Again. Si gui percaſſorem 
: -#d ſe vinientem gladio repulerit, non ar tenetur ; g 
Hefenſer propria falut in nxllo-peccaſſe widetuy ſayes Gordian 
t Lib. 105. Ad the i Emperor : If a Man ſhall ſtrike him dead that comes to de- 
tcm. 4d firoy him, he ſhall not be puniſhed as a Mar ſlayer. becauſe the 
* 'preſerver of his own, life offends in nothiog. That Law then 
Ka ir very uanatural, that inflicts forfeiture of any part of 
| * eſtate, though it requires not either the whole or his life, up- 
per ſon, for ſlaying another in his on juſt and neceſſa- 
ry 1 when as if he bad not done as he did, he muſt ha ve 
been in perill of loſing his own life. 

It is as prodigious to natural. equity and good reaſon, that a 
man that is unhappily peradventure doing of alawful a2, nor 
pur the leaſt miſchief ro any perſon, but by meer chance 
author of anothers death, ſhould be ſubje& to any puniſhmene 
or loſſe whatſoever. Mera infortunia ner penam merentar, wee 

u De yd. £4 refticutionem damni ebligant (ayes u Grotias, No man deferves 
Lib. 3. 40h. 1 1. to be puniſhed, or is to make any reparation for pure 
„ ſeck. 4. caſualties. If an arrow being ſhot at « Beaſt or at Buts, lights 


upon 8 Man and kills him; or a ſtone caſt over an houſe, or an 
ware 


arme of a Free being ent, and falling, where 

: tb . cl ning is given to all that are 'oeer to take beed, be the cauſe of 
Om de si- anothers death, fuch caſuall Homicide is not in any kind puniſh. 

. able. æ A Law therefore that puniſheth a man res 


3 tyre or mis fortune, is not i juſt or rational Law, 

q . xepagnant to the Zar of wc reed pron a 
Jaſh.10. 3. appoted them a City of ref flye unto; 7 for — 
Dei 1s.F Happening iq fach fact, ſoemerh 9 be the wotkof God hunk, 
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Ib | | 
3 which Nature and Resſon abborreth; 
thats King, who oughrto be as 8 and Guardian of: 


his | ſhould have an eſtabliſhed liberty to endanger his - 
age Fe and liberties, by a criminal accuſation brongte- 
again them; and yet they be denyed the natural liberty zud 
to-defend themſelves, 

de of Connſel, 


1 


of complaint brougbe by the publick A 
whether Criminal or ird SI tall elec 


moſt free. Defenſſony facultar dad ae ee 3 
. * . Co. 
r hom he Exchequer br hor. wed Gur l. 
is im as « Ma „ that Law is 


fv indo — — — Fri, 


. ren, 27 9. Dig. „ 
— 1 & proferantur g 


—— OD] the pri- 
yy haves certain time frat bf, and then if cauſe be, 
the perſon 


. — * he en De 
| ment, ayear, nor t 
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may juſtly. ſeem eo fight's- 
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The Civil las. 

Gam BR —ů—— — rom Nature. And 
though 90 W. was erer ound, de(charged 
of ſuch their duty, yet ifaLaw ſhaiJeave it ſree to a — 
be dyes, to give away all from his own Children to a ſtranger, 
or to diſpoſe of all to one child ,- without making any proviſi- 
on for the reſt ; is not that ſundamentall Law of Nature there- 
by conſequentially infripged and broken? By the. Raman Law 
therefore which does ſtrictly tye all Parents to · this Duty 7, 
there is ſuch a proportion due to Children out of their Parents 
eſtates, when they dye, as the Parents, but upon certain cau- 
ſes juſt and true, cannot give away from them, which was the 
third part, if chere were four children or under; or half of the 
whole ſubſtance, if there were more, amongſt them all; the 
reſt they might freely give away to whom they pleaſed. And 
this the La made ſo ſure to them, that though the. Father for 

ſame offence did ſuffer Death, and his Eſtate was confiſcate, yet 

baif the Eſtate ſhould goe to the Children notwithſtanding : 

Ne ahieno admiſſa 7 
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vides 
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Liber, 


Lib. 7, dig. 
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; D. l 7. Dig. 

dc Ben. damn. l. 

7. Dig · Tab. 
- reftam, null. ſ. 1. 


k Lib. ce. Dig. 
dt B.s.libert. 


fol. 2, 


ret. Tit. dig. 
& Co. Famil. 
ertiſe. 

m Lib. 25. ſelb. 
20. Dig Rad. 


Lib. 9. digs .. 
ens. 
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and demeanour of Children anſwerable to thut very duty 
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voraude; ſayes i Paal; There is os it were 4 ſecret 12 
— Nature her ſelf, that ſettles the Perencs Eſtate upon 
the Children, caHling them to ſucceed as ia cheir proper right. 
And, On qud noftr4 fant, liberis woſtris ex vito javanig., 
ſa yes Tryphonini Aiſthat we dos peſſefſe;' we profeſſedly 
d dne to our Children. 'Neither-daet it pive ode childe any 
advantage againſt thereft;- that he bas firft lawfully got we i 
poſſeſſion, ſor he has bat thereby made himfelf ſub Bice to be 
ſaed by the reſt, to come to a Partition with them l; for Action 
to divide; being once brought; the Judpe'is told by m Paulus, 
what be muſt doe; Intex familia eroofonnde. bl Abs indivi- 
ſum reluquere; The Judge of a Partition ought to bene nothing 
undi vi AI chen thut forbids Parevrs to cuſt off the 
care of their Children, as nature does, does not agree with Na- 
ture, nor with it ſelfe neither, if it does not as the Civif Lew - 
does, make its other eouſtitutions ſairable, and pur ir out ofthe 
power both of Parents and Children, by fraudulent wayes to 
— Nee. and Dame of Reaſon fruit 
es 
Likewiſe it is not ſuMicient, that the Law of a State has not 
declared any thing again Honour, Reverence, and awful re- 
ſpect, which Nature it ſelfe has enjoyned Children- oi 
— Parents, except it does diſpoſe . . 


if a State ſhall give Children a freedome to bring like Lan | 


and accu linft choir Parents as againſt others, or to 
without cheir conſent, or to pe in-/evidence: #gainit - 
them, or mall nor e nerd Se, they offer vis! 


to 
their Purenti, or ſpeak! reprozchfolly them: the reve- . 
rential reſpe@ſo'dne-by Nature — 2 ſoot be turned 
into erg wer ſcorn. The * Lam is bee 43 has Hot 

one ilioſeryper honeſt & ſanta 4 fatris ider 
"Heber n; The of 4 Parent to Er ny 

51 But; in order: I | 
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xs _ The Las f Lows, © Libr: 
- benin, ur : u All Contracts muſt be made with honeſty y and naturat 
dy aten f. Equity invites us to honeſt dealing. But it comes to particulars 
1 au.. 110; and will allow of deceit no where: for if a man be decti- 
ved in the price of a Commodity bought; ſapra dimidiam, above 
balſ the value of it (for ſo far as to half, inequality of value is 
born with for avoiding endleſs challenges, Er nt mai obligatio 
emptionis & venditionis ſemper fit in incerto, that all uncertainty 
21.2 0 d re- in buying and ſelling may be removed x) the ſeller at his election 
= ſind, vind, ' ſhall be enforced either to take his commodity again, or reſtore 
3 to the buyer what he has taken above the true worth of it; Im- 
modica lefio excedins dimidium juſti pretii, gravior eſt quam 
ut toleretur: an immes ſurable pre judice, which exceeds half the 
juſt value; is more than can be born withall. But if the fraud be 
1 not in the price,. but does infect the contract or act done in ano- 
, ther kinde, the Judge bas commiſſion either to diſannull the 
41. d 1 thing, or to take ſuch order that the deceiver may not gain by 
I. 155. Dig. his evil ſubtilty, J nor the other loſe by his ſimplicity and weak. 
ereg r. nelst. - - 
If a diſeaſed or unmerchantable commodity be fold, and the 
defects thereof not viſible, the Civil Law will compel the ſeller 
a Nig. De adi, © take it again, and give the buyer his money back: a Or if a 
1 „ * ſeller ſhall cell the buyer, that the thing fold is thus and thut 
8 | qualified, by which, the buyer that cannot ſee whether it be ſo 
5 or no till ſome good trial had, is induced to give the more, and 
aſterwaresit is found clear otherwiſe, the ſeller is to give ſo 
much back, as the thing is lefſe worth by thoſe qualities which 
- are wanting. Num e4 que commendandi canſa in venditionibus 
dicuntur, venditorem obligant, nifi palam fint : Thoſe qualities 
or conditions, which any thing that-is ſold is commended for ; 
muſt bee made ove by the ſeller, except they bee ſuch 
as the buyer may be by his own view certified, that they are not 
| ſo good as they are ſpoken; b Likewiſe if a man ſhall fell Land? 
þ1,43. Dig.de Houſe, or any thing elſe, to which he cannot ee ene, 
rowyeh, g. hut is recovered by another, though he never undertakes to 
mutrant it or make it good, yet exyptorew indewnem ſervare di- 
el, he ſhall ſave the buyer barmlefſe, becauſe it doth naturally 
9 any ſpecial covenant out of the bargain it feſf,that 
+/ . the buyer ſhall either quietly enjoy the thing," or at Ka * 


7 


— 
1 
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p. f. 7be Civil fs. x3 
demnified by him that ſold ir. © And if a man ſhall paſs away his e L. 11. D 
Eſtate to defraud his Creditors, leaving nothing, or not enough 4 4.80 
in himſelf to ſatis fie his juſt debts that he had contracted be: A. ei / 
fore; the Civil Law, without diſtingu ſning whether it was 
done before ackion brought, or after, reyokes it out of the 
hands into which it was put, and reinveſts the debtor in it, and 
makes it as liable to his debts, as if no ſuch thing had been 
done. 4 Neither does it onely diſallow but puniſh alſo thoſe that d Dig. que in 
do prevaricate and help the cauſe of their adverſay, by waving 22 
their own juſt pleas, and wilfully failing to prove what they 
may, and in ſhew undertook to do. It will not ſaffer any ſuch e Di de aua: 
combination or practiſe of collading to have any effect to the 
taking away or prejadicing of the right of any perſon that is 
concerned. For if the. Executor of a Will ſhall combine with any 
of the next of kin to make the deceaſed dye inteſtate and there- 
upon does faintly defenckit in Court where it is in queſtion, and 
ſubducts or conceales thoſe proofs that ſhould upbold it, 
whereby for want of proof it comes to be overchrown ; this 
ſhall not prejudice the ſegataries; for they ſhall notwithftan- 
ding this Judgement thus by fraud obtained, be heard to main- 
tain-and ſer up this will again. f And as no man ſhall be pre. f Eib. r 4. Dix 
judiced, ſo none ſhall reap any advantage by the fraudulent pra- e apellas. 
Riſe of another neither, chough he was no party nar aRor in 
the fraud himſelf; Allerius circumventio alii non preber actio- 
nem. g One mans fraud ſhall not create in another any right tog ln p 
ſue + __- e reg. Jur. 
'The Civil Law can as little endure that the true ſence and 
meaning of a Law ſhould be deftreyed by a fraudolent interpre- 
tation that keeps the words, but perverts the end for which it 
is made : In fraudem legis facit, qui ſalvi verbis legis, ſententiã 
am e jus eircumvtuit ** ligh fit, abi quod ſieri nolwit, firrs 
unten nin vetwit, id fit. U He deales deceitfolly with the Law, h Lib. 25.30. 
that tranſgreſſeth the true intent of it, though be does not tres Dig. delegib.* 
ſpaſs apainft the forma! and preciſe words, And therefore when 
the Law forbids k man to ſettle any more upon his Baftard, than 
what will barely keep him alive, it will not permit him to ſertle - 
any ſaperfluous eftate upon any other perſon for that Baftards 
| k from his Parent by 
C3, ano 


— — 


I 


„ ;* * anther hand: Cumguid ans vie probiberar alirni, 4d id alis 
d. de regs 
fur. in. 


via non debet admitti: That iwhich cannot lawfully be dong 


one way, or directly, muſt not be done indireRly, or by ano: 


In like manner, as nothing is more precious among men than 


Life, Property, good Name, Liberty, and the right of Contraftsg 


in the which the whole civil intereſt and welfare of all people 


wap be rightly aid to be compriſed : So it is not enough to 
- proyide in a general way for them neither; for it does not ſuf- 
-fice todeclare by a Law, that neither the Life, Property, nor Li- 
berty of any Subject ſhall be taken away, but by courſe of Law, 
and a lawful trial firſt had; nor to forbid calomnies and ſlanders, 


Bor to command that the contracts aad agreements of men 


hall be mutually obſerved: but a ſpecial and moſt vigilant care 


is to be had alſo, that all proceedings of juſtice, when a ſuit is 


brought concerning any of them, be. anſwerable to thoſe great 


though obliquely or afar off, infringe 


intereſts, and that nothing be admitted which can any way, 
e or overthrow any of 


them. Whereof the Civil Law is ſo tender, that by bringing 
the Action, a mans right is rather -improvedithan made worle ; 


k Lib.87.Dig. 
de reg jur. 


Nemo in perſequendo deteriorem cauſam ſed meliorens facit: k To 
try a mans right is rather an advantage than any pre ju- 


dice. 
When therefore any af theſe rights be in queſtion, if the Law of 


A State be ſo ſhort and deſective, as that a miſchief may be done, 


bis aath to ſometbing which will cleare the whale matter , aug 


I way not be 
ale  preſumptions, as by clear and manifeſt 


and yet no ITY 3 > not —— — or if a 

eindicial act may paſs againſt me, that may enganger my 
ee and I not preſent thereat, nor called un- 
to it; or if L have not li to examine my adverſary upon 


whereof I bave no other teſtimony but his own-conſcience; ax if 
ö rene 


| $3.07 
if the zeſty 'of one. onely.mrixnelle be Laficientin-g0y mate 
bay nd eee 
;yong the Seas, there he not ſame expedient allowed to baye his 
. ſeat te the Cone where: wy 5 into 


Cap. i. Thi Civil Law: 
be; or if ſuch juſt ny 6 may take awty,; or at lea e? 
ceruare the credit of the evidetice brought againſt me, will nor 
be allowed; or if the Juſtice of a nation be too quick and over - 
hafty in coneluding opon the rigbts of men, before they can well 
prepare to defend them; or on the contrary,be-too ſlow and te- 
dious, as not limit a time, when fairs ſhell determine of them- 
ſelves, if they be not judged before; or if one ſentence ſhall be 
ſo final, that I may not appeale, nor bring my right to a triall 
any more: I ſay, where theſe ings, or ſach like be al- 
lowed and and pradiſed, whatſoever is moſt precious and of 

heſt value among men, be it Life, Property, Good name, 
Liberty, right of Contracts, or whatſoever elſe is flying to the 
ſan@uary of the Law, it is ſubje& to be deftroyed and taken - 
Way. For whether the rights of a people be prejudiced by an 
irregular way of bringing. them to trial and indgement, or by 
the iniquitie of thoſe Lawes that ſhall judge them in the end, tie 
miſehief is all one. A State therefore char will ſufficiently pro- 
vide for defence of their peoples rights, muſt not onely take 
care that the Lawes that muſt definitively over-rule and deter- 
mine them, be equal, juſt, and rational, but the formes of 
trial muft be the ſame alto, that che. ſame ſecurity end juſt dea- 
ling, which is the end of both, may be obtained. 
And herein the Rowar Civil Law has been more exact and 
citefal than ſome other Lawes of the world have been; for there 
is nothing, of what nature ſoever it be, bur the Civik Law has or« 
dained a means to bring it to 4 diſcuſſion and trial, either by 
giving u ſpecial Action in the caſe1, or a general one , relie. I Tu. Tit. nf. 
vieg by ordinary remedies; or if thoſe fail, by ſuch as are ex- — — a 
traordinary , helpiog men jure actiuis, or officio judicu, that is, — ; — 

y Wiy of complaining in their owne name, or borrowing fel. aden. 

name of the Magiſtrate » ro make their complaints more ef» u 70 Pig. 
fectual, ſo that one way or other a remedy. may be had, what- & 1 de in in 
ſoever the evil be; nor does it ſuffer any jult complaint to go f C6 % 
away unremedied. And alchough it gives the higheft authori- f, 4+ — 
ty to Orders and Decrees of Court, yet it is ſo tender of, and ub. uam jur. 
has ſuch a heedful reſpect towards the Rights and Iatereſſs of n 
men, that whether a man be concerned alone ina cauſe, or 
whether others be concerned with him, it allowes of - _ 
| der, 


| 16 The Lam of Laws, Lib. 1? 
Order, Decree, or Judgement, but againſt thoſe onely, chat 

5 were firſt call'd to ſee it done. And therefore every judiciall act 
done without warning given, is accounted ſurreptitious, and 

pd mam per. declared void and null 7. The effect of which nullity is, that as 
an 4. Diftin8. to him that was abſent and not heard, the Cauſe is to begin a- 
aun. ogine; fudicatum tan'nwinter preſentes tenet, ſayes ¶ Panins ; 
— Us- Thoſethat are in Court onely, are bound by that which is de- 
re Fulit. e | 
Neither ſhall a man loſe bis right for want of witneſſes to 
prove it, for if the matter was tranſacted between him and his 
adver ſary onely, ſo that his adverſary being brought upon his 
Oath, muſt need confeſſe the whole matter; the Law. will en · 
joyn a man to anſwer, though againſt himſelf, and to his own 
prejudice, rather then that the truth ſhall ſaffcr, and wrong 
ſhall prevaile. I may take the ſame advantage alſo, if my wit- 
neſſes live afar off, or that I would avoid the trouble and 
charge of examining them, or that my adverſary will confeſſe 
more to my benefit, then my witneſſes will be able to prove. 
And he that is caſt by his own conſeſſion, is more powerfully 
condemned, then. he can be by any kind of evidence whatſoc- 


E r Conſeſsioefs ver; for that cannot be ſubject either to miſtake or falſhood, 


pvobat o proba- as other teſtimony may be. ä | 
re; Neque ulla But witneſſes are then of uſe, if he denies what I charge upon 
. him. Who if they be farre diſtant, or through Sckneſſe, Im- 
ee. © priſonment, or other occaſions be not able to come, the Law 
Vulteii Juriſp, bath a ready way to relieve me, for 1 may have a.commiſſion to 
Roman, lit. 1. examine them where they live. It were too great an oppreſſion 
Cap.. that I muft loſe my right, becauſe my witneſſes cannot be 
brought to the Barre. Inſomuch as if they be travailed into 
forreigu parts, I ſhall have Letters of Requeſt granted me to 
the Magiſtrates of the place where thev remain, praying them 
to examine them upon the matter in iſſue, and to tranſqit their 
te ſtimony; elſe regularly by the Civil Lew, they are to be ex- 
| amined in open Court, that it may be ſeen whether cheir coun- 
55. 2. Sed. 3. tenance does not contradi what their tongues declare j. 
dig.deTef. Neither does the Civil Law require direct and poſitive proofs 
Gobofred ib. onely, but it will admit of ſtrong and forcible preſumptions al- 
ſo, that by arguments of conjecture drawn from one ching to 
/ another, 
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another, brings forth the certainty of the thing in iſſue. Par 
oft probation praſum ptio, q uod quidem ad effetum attout, quia 
pro probatione habetur,layes» Weſenbeck;Preſumprions are e qui- „1 . l 
valent to prooſes, and there is the ſame effect in both. And if — 4 4 
a preſumptive proof were not as effectual to carry the right, a2 * 1 
any other kinde of evidence; in vaine did Menochiu beftow 
his paines, when he made that very long and moſt elaborate 
Treatiſe oſ that ſubject onely. | | | 
But yt t no proof, whether it be preſumptive onely, or he- 
ther it be direct and evident to the thing it ſelfe, is ſufficient, ex- 
cept it be made out by the teſtimony of two witneſſes: for by 
that Law, T:ſtimonium unius eſt teſtimonium nulius; One wit- 
neſſe and no witneſſe at all is all alike. And ſo Conſtantine the 
Emperqur hath very emphatically declared in theſe words: Mar 
nifefle ſancimus, ut unius omnino teft is reſpomſio non audiatar, ei- 
amſi preclare curiæ honort prafulgeat u: We expreſly require, u L. 9. cetle 
that the te ſtimony of one witneſle be not taken, although be Teſt. 
bach the Ramp of higheſt dignity upon him, for it were bard 
and dangerous, that ar mans whole right and intereſt of 
what value ſoe ver it be, ſhould depend upon the teſtimony of a 
ſingle perſon onely, who, if he be boneft and ſincere; yet 
through want of good obſervation, or by a failing memory, 
may report the matter of fact otherwiſe then indeed it was. 
Let in matters of ſmall prejudice and value; the ¶ iv i Law does 
allow ef the teſtimony of one witneſſe, if the Plaintiffe himſelf 
ean ſwear, che thing ia demand is true; for in that caſe, his a- N. 
verting upon Oath as much as his witneſſe hath . ſorne, doth WE 
ſupply the teſtimony of another wideſſe x. \ x Mincing, ccm, 
Hombeit the Civil Lam hach a further care yet, for before %. 68. 
it will ſuffer any mags right to be judg d aua from him, it will 
ſee not onely a competent number of wi dut chey muſt 
ſmear of their l nom ledge toon and it does caſt à very con- „ NN: 
liderare eye upon their reputation and quality alſo. It gives ter Ca dt Prob. 
way therefore to the proving of any remarkable exceptionss 
that can be brought againſt them. Teſtium fide: , ſayes CH. 6.1 
frat, diligenter examinendacſts Turrqae in perſons cru αοↄ se 
plorands er unt inprimis conditia cun{que ; utrmmn ius ue io, an 
plebeins fit ; & en luneſte & Ds SD 4 vero notatus qui. 
0 iv -_ : £ 
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facile admitret ; wil an inimicue ti it, 


he Lac 


1 Lib 3. Dig.de witne 


b-L43604e.a0d Wi 6. 1 Us 
Nl, Lay, ſo carefull it js to preſerve and uphold the rights of 
men. that it does j be ubſo⸗ 


ä N * N * n. ks as. 8 * N * „ * 
l _ „ > <4 oc F 7 : - ö P > 1 
o 4 - A C o 9 * 
9 * w — 
N - * 280 
, _ 8 * 


1 


ing his cruſe to be again by another Tribunal. 80 
2 Lge or wo ſentenet of any Judge ſhould 
be impeached and overtbrown, then that q ſuffer, or 
any mans right ſhould be injurioufly taken away. Within ten 
— — — —_—_ given, he rw Pray — 

ing to the next ſuperiour Judge,complain thereof 
. — errot aſſigued, or upon ſome further proof wade 
then was before, he may procure the firſt ſentence to be quite re- 
verſed,or at leaſt reformed:for the end of an Appeale is, Vs aw 
iniquitater, aut imperitiam judic is corrigat ©; To reRifie either + BY, 
in juſtiee or err our. | c Lib, . dig. a 

Theſe few inſtances (for they are inteaded for no more, and et. 
thereby to take a conjecture of che reſt alſo) may ſuffice to ſhew 
that as the ſafer of the peoples rights, is the general! end and 
intention of the cdi Lew, ſo it does diſpoſe and qualifle all 
its conſtitutions, and perciculerly the formes of triall and 
jediciall pr ings to the ſelf fame end and purpoſe, and it 
does conftanely hold and | ms the fame courſe in other 
matteis. For if the Civil Law be rightly under ſtood, it will ap- 
peure, that they groſly etre, who thinks, that though by the 
Civil Low, is ſfafficiently enough maintained againſt 
common men, yet chat the Prince or Soveraign bas a looſet 
power given him thereby, then other Lawes will allow, to 
command or diſpoſe thereof at pleaſure, becauſe it is 4 rule in 


bg. 


nf it. Princi. 


p | a 0 | 
Property, Life, Liberty, and all, were ſubject, and Nowl.105'6,2. 
we Princes will. N 


ut that this cannot be the meaning, is moſt evident, for thut 
his meer Luft or appetite, or every mordinate command —1 
forth from him ſhould be « Law; is bot fo d, that 
' Civil Law ever intended. But hen the Rina Fre Wis 


now changed from being x populur State, and way become' an 
a Pp ted ebe He wh 3 
2 3 


& os The. Law of Lam, 
power, that was ic themſelves before, upon ¶uguſt us © afar 
(in whoſe time it was that the Royal Law was made) and his 
ſucceſſors, it was meant by thoſe words, that the Legiſlative po- 
wer ſhould wholly reſt in him, without the concurrence of- any 
other, wy: pg wn ed — the — ſnould — yon 
him, aud be as obſequi obeyed, as if they came from the 
whole people; but yet ſo, that they ſhould. not be repugnant 
to the Lawes of Nature, the common dictstes of Reaſon; or. 
| miſchjevous to the publick welfare. Mabe 
D. ſect. 6. Inſt. And therefore ſayes Harprecht s, Verbum plicendi, aut Pla. 
4. citi, nou volupt᷑ atis, non libidinù, non eti m abſolu a eſt volurtatic; 
ſed j aſtitia, rations, & conßlii. The: word -Pleaſes or Pleaſure, 
does got denote Ryot, Luſt, or abſolute Will; but Jaſiice, 
Reaſon, and good conſiderstion: ſo that thong the pleaſure 
of a Soveraign, whilft he publiſhes any thing for a Law, is biod- 
ing and to be obeyed, becauſe a Law can come from none but 
him, where the nature of the government is ſuch ; Vet it muſt 
o Ha uebi. beequal!, juft, boneft, and profitable 6. And, what does a $05 
Infl.de rer. 4 v. e in this, then all other ſorts of Goveraors whatſo- 
in p inc. nu. 3 o. ever, he they more then one, as in an optimacy 4 or be the go- 
vernment in the whole people? or what more power is gi ven iu 
this by che Civil Law, to an abſolute Soveraign;whieh is not by 
other Laws given to the ſupreme & higheſt rules of any Nation? 
Again, all Laws in the world do allowthoſe, that have the Su. 
pteme Power in them, to take away Liberty by Impriſonment, 
© wherethereis any public danger by Freedom, or where it may 
be a juſt puniſhment ſor contempt and diſobedience, and to take 
/ away life too for capitall offences committed: and where. pab- 
luck defence calls for it, to command their very Subjects perſons 
deal eſtstes to ſuch a proportion, as the preſent neteſſities ro- 
gauirez far without this power no community can long endure; 
SEX ot — any pres OY And more wow this, nor in any 
other caſes does the Civil Lam grant à ſoveraigne licence to 
n touch it r property, life, or liberty b OE | 
1 And where the Civil Lam hath declared, that a Prince is ex- 
ES. £mpt from Lawes, the meaning is not, that be may violate and 
trample upon them as bimfelf liftetb, as oft as they ſtand in his 
.. Kay, for char. is contradicted. expreſly by e 


Libet 
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the Civil — jd but that be is not ty cg breaks 45 ** 
them, becauſe he has no humane Superiour to judge or queſtion 75.1.3. 
him, or to exact 3 that in I caſes he may D's lege. 3; 
ive licenſe to his ſubjects not to abſetve ſome certain of them, 
7 of diſpenſation; that he may grant pardons to ſome that 
hav? tranſgre ſed them, where the nature of the fact will bear it; 
and that he may alſo quite aboliſh. them whea they are 
growne” uſetefs or hurtful. # And under what Law or Ge- k Heyreb: Joe, 
votument is ir, where all theſe" thing ate not cleare without au. 120. 
any diſpute, and held lawfal, and continually done? 
And generally in all inftances of the Civil Law. as well as in 
thoſe whereof mention is · made before, it may be obſerved, that 
the imperial Law does not onely ratifie and: confirm the gene- 
ral Lawes of Nature and of Nations, but takes care alſo to re · 
duee all its conftirutions that might be any way inſttumental to 
the diſtribution of juſtice io particular caſes, how remote ſoe- 
ver they be from the prime and chief principles, to a perfect con- 
formity with them; and ſo ought the Law of every State to do; 
for that is the true way to make it rational throughout, &ro keep 
it from being contradictory to it ſelfe. And that particular Law 
that males the leaſt deflections from nature and the common 
reaſon of man, and whoſe ARs and Edict carry moſt of that 
evidence and demonſtration along with them (as doubtleſs ſome 
Lawes carry more, and others leſſe, as the wiſdome of thoſe that 
made them was greater or leſſer) that Law, I ſay, muſt need 
ba ee and thereby the beſt and perfect Law of. 
other, | 
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e what Reaſon teacheth ſhould be mad: the ſubj ect of a 
Law, i noſape/fiuous, but a profitable thing, 


JT is not any bard matter to give the reaſon, why the princi- 
. + 4-ples of Right and Juſtice, and the duties of a civil life, that 
= _ are already ingra ven by natureia the heart of man, ſhould note. 
$ 2 be farther declared and made known by a 
Law. For, pet's | 
Firft, though ſome principles of reaſon be in themſelves fo 
apparent, that they need. no illaſtration, yet there be othery 
more ſecret, and more remote fromthe underſtanding, than that 
they can be diſcerned by every mans preſent conceit, without 
ſome deeper diſcourſe and judgement. In which diſcourſe; be- 
cauſe there is difficulty and poſſibility many wayes to erre, un- 
leſſe ſack ehings were ſet down by Lawes, would be igno- 
rant of their duties; which now are not and many that know 
what they ſhould do, would nevertheleſs diſſemble it, and to 
excuſe themſelves pretend ignorance and fimplicity, which now 
„ Tune nuts they cangot. de bee 
— dimoverentur aye road Foal eft, 4 i vel uti lucerne quadens 
— e, | 1 77 amm renebrks diriganur, . mitu pænarum terre 
Amur. io, de rep.” I. S. c 8. | ik. 2 0 : 


That a Ship aud Goods caft away at Sea by tempeſt, if they 

be driven to Land, ſhall accrue to the publique Exchecquer, 
aud the diſtreſſed owners ſhall not by any claim recover them; 
„ bee, ſome will not believe it to be barbarous and moſt nnnatural , 
bales lun 15. for it is praiſed by ſome nations, b and defended by divers 
deinen rum; learned men, And yet a very Heathen by inftin& of nature, 
in tives, tum in could cry out, Al ſit O pupiter, ut lacrum captemus tale ex he- 
N prregrinos are. inan infortunio; ove forbid that we ſhould draw ſuch lucre 
. — Eorork from mans diftreſſes : And therefore Cenſfantine the Emperour 
„ ws facts. Bodin, didby a Law eftabliſh this dictate of Nature and Reaſon, and 


de rep, L lle 40, reſtored them to the owne?s, and charged his Exchecquer-men 
| : not 


= * 


Berwr ? What right can anothers calamity-beftow upon 
Secondly,Falſhood doth ſo ſeek to cloath it ſelf with the ſimi- 


litade and appearance of truth, that none of the ordinary ſort 
of men, and not all of the beſt rank neither, can diſcover or 


diſtinguiſh true and ſolid reaſon from that which is falſe and 


counterfeit. When therefore gur own natural inſtinct & inbred 


knowledge beares witneſſe to any thing, & we ba ve the warrant 


and allowance of the Law for it befides, no falſe colours or ſem- 
blances of reaſon can deceive us: for what the wiſdome and 


experience of a Nation has agreed and declared to be juſt and 
convenient, and our hearts do on and allow to be ſo, that un 
queſtionably carries it in the greateſt evidence and certainty of 
true and pare reaſon, that mortal men can attain to in things of 
humane and civil intercourſe. | 
Thirdly, the Lawes of Reaſon, which, Man retaining his ori- 
_ ginal integrity, had been ſufficient to ditect each particulat 
perſon in all his affdires and duties, are not of themſelves ſuffici- 
ent, but do require the acceſſi of other Lawe , now that Man 
and his off · ſpriag are grown thus corrupt and ſinful, And be- 
cauſe the greateſt part of men are ſuch as prefer their own pri- 
vite good e all things, even that good 
EE a DUE he pecire ring hoe the Totancyy 
ing good, together wich the pleaſure g from the cot 4 
doth mate men for the moſt part flower to the one, and — 
ner to the other; therefore unto Lawes it hath ſeemed alwayes 
needful to adde rewards, which more allure unto good then any 
neſſe dererredly from it; and poniſhinents which may more 
from evil, than any ſweetneſſethereto slareth „wherein 
rality and ſubſtance is natura, Vertue rewardabſe, 


4 
and | 

Y 
of 


them commonly doth not Romack at ſuch contradiction, ſtorm 
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not to meddle with them. Nod enim, ſaith be, v jury haber f- 6 Lil. . co. ds * 
ſens in aliens calamitats; ut de ro tan —— Naufrag. 

the 
publick treaſury, that it ſhould reap benefit from a ſad:diſaſter >- 


dd which'is ſenſual, be- 


able ; ſo the- particular determination of the- 
puriſhmenr, and al ocher-cirevnuaces ihe pro- 


Fourt den wen are rebuked for Gin contrary to the ; 
| Law of and the Liꝑbt of Reaſon, what one »mongt * 


at; 


». 


Nelas L, Lib. 1? 
and hate ſuch as would reform them. Notwitbſtan- 
us 10 eyen chey which brook it worſt, that men ſhould tell them 

of their duties, when they are told the ſame by a Law, think 
very well and reaſonably of it. Becauſe they preſume that the 
Law doth ſpeak with all indifferency; that the Law hath no ſide- 
reſpect to Heir per ſons;that the Law is as it were an Oracle pro- 
ceeded from wiſdome and underſtanding-. 

+Thus we ſee, that what Reaſon it ſelf preſcribeth, may in ſun- 
dry conſiderations be expedient to be ratified by a humane Law, 
and indeed that a humane Law ought in ſubſtance to bold forth 
nothing which Reaſon allowes not of. | 


CHAP, 111. 
What is here meant and intended by Reaſon ? 


| B. t Ac left there ſhould Wenn mikats touching the neceſſary 
quality of Reaſon, wbich we ſo ſtictly require in a Lau it 
is but need ful that we ſhould explainwhat we intend by Reaſon. 
For certainly there is not a more deceitful thing thao-Reaſon ; 
it being wade uſe of. {requencly by falſe ſuews and colours to, 
renner deformedthings,: add is g a 
be the common gloſe that every evil does afniſh it 
ſelf wirhall 3/8 100 is lach a faculty, tbat choſe that are parta- 
kers of i it in the — mea ſure, do infiaigely extoll and ad · 
mite what they, apprebend to be reaſonable; though to a right 


— — rt ede ee 
T0 ve kong Wc 
neſs, they das much diſdain and — 


ſolid ſoever it he. Although therefore the plainers Law it, and 


the more obyious to the under ſtanding of thoſe ar ate to be 
guided by it, the better. and the more commendab le that-Law, 
muſt reeds be; yet we would not have it thought, that we 
allow no Law N he Sdod, but what: every man that is 
. by nw or net and anpane ' 
0 or, if aus; 


We 
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Wecannot admit 
ſofficient to judge of Lawes, which: may be rational enough, 
the main 


though the reaſon of them be not ſeen to them: 
ir of reaſon are in themſelves apparent, and diſcernable 
y every eye, and it is not eaſie to finde men ignorant of them; 
and therefore a Law that is contrary to thoſe common princi- 
ples, is to be abhorred, But beſides thoſe that are univerſally 
received and agreed on, there are other principles which are 
not in themſelves ſo evident, but᷑ are deductions and inferences 
from the firſt ; and which learned and. very underſtanding men 
onely are capable by much. diſcourſe and reaſoning to appre- 
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hend. And here beſides good natural faculties, and ripe neſſe 


of years, there muſt be added the right helps of true Art and 


Learning; ſince Education and Inſtruction are the means, the 


one by uſe, the other by precept, to make our natural faculty 


ol Reaſon both the better and the ſooner able to judge rightly 


Fd 


between Truth and Errour, Good and Evil. Nay, it it not all 
kind of Learning neither, which will give a man a fitneſs ta 
diſcern, whether the Law of a Nation be conformable to right 
Reaſon or not; but it muſt be either all Learning and Knows 
ledge joyned together, or that proper legal knowledge, which is 
Ars equi & boni, juſti atque injuſti Scientia, the art of Equity & 
a good Conſcience,the knowledge of Right & Wrong. Further, 
the Judgement is not yet come to a full degree of perfectneſs, 
nor competent enongh, except it be fortified with a practical 
Knowledge too, and with a Wiſdome ariſing from Experience 
and Obſeryation; for he that will undertake to judge whether 
a Law be agreeable to natural Equity and good Reaſor, be 
muſt not take his eftimate from ONE of the Law one- 
ly, but he muſt conſider divers other circumſtances be: 
ſides. For, | TH 91.4 76 

Firſt. He muſt ſee into the Nature, Manners; and Inclinations 
of the people: for the end of all Law being but to preſerve the 


Publick Peace, and to keep the people in good order 4, that 3 cus poputs 
Law muſt needs be beſt and moſt rational, which does ſooneſt 2 


produce that end. And therefore confidering that men, even by 
the very climate they live under, are made to differ ſo mainly in 


every thing, Body, Soul, Religion, and Manners, from the - 
E 


ſtrange 


2 CS L 
4 .. 79 - * = 7 
* = Fi 2 = b — N 0 
"* N 4 Ne > : 
at the capacities of common men art 


wy . 
dig 7 8 
Ko a — © wy Iv — — * = 
8 een 
SS 


25 


4 


Ns ae 


— 25 FFF 
A The Las Lows, - 
5 26 0 , 1 
; C 2 n 

5 k 4 _— | — = ff * 7 * h e ſe C 41 F x t 


the world, we canno 
reaſonable. | 


t preſently-conchide any of them to de uns. 
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Arie. P. A Law s there is mentioned 'amongft the Greciant, whereof 


tic,  Pittacw is reported to have been the Author; by which it was 
agreed, that he which being overcome with drink, did then ſtrike 
any man, ſhould ſuffer pusiſnment double as much as if he had 
done the ſame being ſober. No man could ever have thought 
f Ebrim £ de- this res ſonable, f that had intended thereby onely to puniſh 


liflum commiſe- the injary committed, according to the gravity of the 


yit, clement i, fact; for who knoweth not that harm adviſediy done, is natu- 


And. ; fally leſs pardonable, and therefore worthy of fharper puniſh- 


Menoc.caſ 31 


12, de Ar bit. ment? But foraſmuch as none did ſo-uſyally offend. this way as 


Judic. du. 1. men in chat cafe, which they wittingly fell into, even becauſe - 


they would be ſo much the more freely outragions; it was for 


their publiek good where ſuch. diforder was grown, to frame 


a poſitive Law or Remedy thereof accordingly. And there- 
fore in that place that was a moſt rational anda juſt Law. © 


A juſtification whereof. we may finde in the Roman Law it 
p L.16.dig. de. felf 3 "Nonnuwquan evenit ſuyes Sateruiuus, gui aljquorim ma- 
pen. pcrug· Io. li iciorum ſupplicia exacerbentnr, quoties nimium wultis perſonũu 


raſſant ibis exemplo opus ſit; It ſometimes comes to paſs, that 
N pert, offences 1 more ſharply ehaſtiſed, . of- 


fenders. therein grow ſo numerous, es that. itis; neceſſary to . 


make them exemplary , for which: ſeverity rhe Lawegiver are 


no way eenſurabſe, but the wicked inclinations of men are to be 
taxed, which have enforced it from them. Our Saviour bim- 


felf did excuſe Moſes; for filler the fewer to put away their 
wires for leffer cauſes than for Adukery,  becanſe of the hard- 
b Mattb.19.,, els ef their hearts, though from. the beginning it war not fot, | 


that is, though it was not agreeable to nature, nor to the pra 


Riſe that had alwayes been. It being the leſſer evil to diſmiſs | 


them fairly, than to proſecute them with continual hatred, out 
of which greater evils might enſue, to which he knew the Jrwer ; 


{ fuch was the malignity of their nature) might ſoon be tem- 


pted.* Likewiſe it i not void of reaſon neither, that the ſame 


fanſc; ſhould be puniſhed with greater ſeverity" in one State, 


whererhe opportunities of commerciog it are greater, theincli- 


% 


nations 
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- -nationsof th? people more prone to offend therein, and the 
prejudice thence ariſing is more. conſiderable than in another 
where it is not ſo, Event, ſayes the ſame Satzruinc, i at e- i D. l. 16 har. 7 
dem ſcelera in quibuſdam previnciis graviue pletantur, ut in 

ics me ſſi um incenſores ; in Myſia vitium; ubi metalla ſant, 
edulteratores monete : It happens that the ſame foul actions 
are more heavily puniſhed in certain Provinces, 
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- Fourthly, A Law that may be miſchievous to divers particu- 
lar perſons, though otherwiſe very innocent, muſt not there- 
fore be preſently condemned as unreafonable, ſo that it be con - 
venient and profitable for the pablick welfare. Para nou is ſiu- 

m . 8. Dig dt gulas perſonas, ſed generaliter conſtituunt ur, m Lawes are or- 
lib. dained for the generalities ſake, & not to provide for each indi- 
vidual perſon, whoſe particular intereſt muſt ſuffer, rather than 
n Liviz £4.4e. the whole ſociety be brought into jeopardy. A particular miſ- 
bells Macedm, chief is better than a general inconvenietice, N «la lex ſatis 
& {.11.digde wmeds oft omnibus; id tant um quetitur, an pluribus, & in ſum- 
aſt. & iur. ma an proſit; No Law is every way beneficial unto all; that 
| onely is enquired into, whether it be generally profitable, and to 
the moſt. | | 
Fifchly, A Nitionall Law that is generally and in moſt of its 
dictates and principles very juſt and equitable, and univerſally 
ſo acknowledg d by the wiſeſt and moſt judicious men and Na- 
tions, is not to be cenfured for ſome few particular conſlituti- 
ons, which may ſeem hard and rigorous, or whereof the Juſtice, 

Equity; or Reaſon, is not ſo evident; for this enterpriſe of ma- 
king Lawes is the weightieſt thing which any man can rake upon 
dim. And where's muſtitude of Laws comes to be made by men 
(the beſt of whom are ſubject unto errors) and for caſes of infi- 
nite number & wonderful variety, ſome few deviations,if any be, 
may be excuſed. It may well ſuffice that the Body is fair,and the 
Specks bur fen. N 5 | 

"Sixthly, we 


thy, we can by oo meanes allow of their way of judging, 
who are 


ady to mea ſure the goodneſſe of Lawes by the cot. 
rupt and evill pra ctiſes of thoſe that are inſtrumental to ad mini- 
ſter them. Neither are Lawes to be judged 


e | ſuch as their execu- 
tion is. Can a foutraine be judged the worſe,” becauſe it is ſo 


us t6 enn through a' fonle and N. or 
be 1 | 3 0 decay vid ce has ute. her? ſo 
EB. "neither een the Law be jufily charged with the exordirancies of 
= men, which it felf condemns, ad was 5 made to reven 

eee f violence, power, al 
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famous, becauſe by ancient inſtitution it was once miniſterial, 
and grrended upon a power and function which they ever diſe- 
ſeemed, and have lately ſeen aboliſhed. 

Upon this ground and no other that can be imagined, ha ve 
divers uttered their bitter and contumelious invectives apainft 
the Roman Civil Law, having been helpſull in the exerciſe of 
the Eccleſisſtical juriſdiction ofthis Nation: which becauſe they 
ſee eradicated and quite taken away, they judge the other quite 
uſeleſſe, and-therefore'in their conceit ought not to be kept or 
continued here any longer. ei 

In which argument were there any ftrength of Reaſon, it 
might be more ſtrongly enforc'd againſt the (ommmon Law it 
felfe, the intent and ſcope whereof, being to ſer up and main- 
fain an abſolute ſucceſſive Monarchy in this Nation, and to 
keep the people in a ſubjection under it; that Government be- 
ing now thrown down, it may be inferr'd, that the Law alſo 
which did found and ſupport it, ſhould neyer be made uſe of 
more, and that a Law of greater liberty and freedome ſhould 
be fet up in place of it: and ſo in concluſion, the reaſon of 
theſe d iſputants would allow us no Law at all. | 

But theſe muſt not be ignorant, that the Civil Law was ori- 
inally made leaſt of all for Ecc'eſiaſticall matters, nor yet for 
o few caſes, as in this Nation it was permitted to deaFin : but 

ir was firſt ordained, to guide the mightieſt and vaſteſt Empire 
that the world bath yet known; and under it the ſame grew 
' and proſpered; to the terror of its enemies, the joy and com- 
fort of its friends and confederates, and to the aſtoniſhment 
of the whole Earth. Indeed before the firſt foundations of this 
Law were laid, the Romans did not diſdaine to fetch their 
awes from Athens, that City which was once the nurfe'of 
enſon, and flouriſht in eloquence and brave atchievements 
more them all Greece, whence the learned Fathers of the Church 
ſackthiterature ; Bal his eloquence, Nui bis ſtrengtir, 
and others their flowing: Oratory; that Athens, which who. 
bad not ſeen, is by Lyſippus accounted a'very block; But ſince. 
this beautifull fabrick of the Civil Lam was reared' ap; and 
came to the perfection we now ſee it in, it did not onely 
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Ane but is ſince, through the ſingul ar treaſures of 
Wiſdome and pureſt Reaſon laid up there, pro pagated alſo to 
other Nations, who conftantly uſe it in their Courts, in conjun- 
ction with their own Lawes. Andin conformity to other Na- 
tions did it come to paſſe, that the uſe of it was admitted, and 
brought into the Eccleſiaſticall, and other Courts of this Nati- 
on, where naturall Equity and the beſt Reaſon came to be 
diſpenſed, in the doing of right and juſtice ; and eſpecially for 
commerce. with Nations abroad, whereunto that knowledge is 
moſt tequiſite. 

Therefore to ſay that the Civil Lew is uſeleſſe, becauſe the 
Eccleſiaſticall power is thrown out, is as much as if we ſaid, we 
ave no further need of naturall Equity, or right Reaſon, nor 
peed to treat with forreign Nations any longer, nor now be ſo 

-wiſe as we have been, and as other Nations are. 

Laſtly, though the wiſeſt of a people have upon mature de - 
liberation agreed upon a Law, and the Legiſlative power of 
the Nation has enacted it, yet that does not preſently conclude 
the ſame to be rational! : for ſince the people of other Nations 
are partakers of the ſame Nature, Reaſon, Learning, and Ex- 
perience with them, except it can appear rationall to others al- 
ſo that are taught and guided by the ſame principles, it is not to 

be deemed rationall. 

And from this ſingle-ground onely was it, that the Rowan 

| Civil Law E to be ſo univerſally embraced by other Nations, 
and to paſſe ſo generally for a moſt rational and juſt Law, be- 
305 more naturall and common principles of Reaſon, 5 — 
d Equity y were found therein, then in any other Law 
ee 
fall.a 4p mmon Pe. 
la 7 5 cer 3 of Reaſon in ue of bu- 
mane diſcourſe, (as we muſt admit there is, elſe we of 
9 de of the chieſeſt lights that God has given to the wor 
. be di ſcovered no where ſooner, then from os, 75 
zely one whole Nation has agrred upon and ef 
8 which orher Nation = 
1 and practiſ 


becanſe we meet with that reaſon there, 1045 is 
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$ for the moſt certain token of evident reaſon is, if the 
erſwaſion of all men doe ſo account it, and when the 
jadgements of all men generally, or for the moſt part, run one 
aud the ſame way. Nox poteſt error contingere, abi omues. idins' 
pin] & quicquid in omnibus individuis unins ¶prciti cm- 
wwniter ineſt, id cauſam communem habeat oportet, que ef eo» 
rum individuorum pecies & natura. No error is to be feared 
in ſuch matters where all men are of the ſame opinion; and 


what is ingrafted in every individuall of the ſame ſpecies, muſt 
neceſſarily proceed from one common cauſe, which is nothing 


but their very nature. The generall and perpetuall voice of 


Men, is as the ſentence of God himſelf; for that which all men 
learned, Nature her ſelfe muſt needs have 


have at all ti 
tanght; and God being the Author of Nature, her voice is but 


his inſtrument: By her from him we receive; whatſoever in ſuch 


When therefore we ſay, that the Law of a Nation ought to 
be conformable to Reaſon, we mean and intend fuch Reaſon, 
as other Nations and Men doe generally by the inftio& of Na- 
ture, the meanes of good Literature, and their infight: in Civil 
affaires, underſtand and agree to be reaſon in ſuch matters. Now 


enim licet natarale univerſaleque homiaum judici um falſum va- 


numquo exiſtimare : It is not fitting to queſtion that which is 


generally allowed by afl men. And that Law that approches and 


comes neareſt to ſuch common and univerſall reaſon; is the 


trueſt and perſecteſt Law of all other, and makes the people 


moſt happy and quiet that live under it. 
Howbeit, fince this is a'blefliog that every Nation does not 


enjoy, fro ward & perverſe men muſt not take an occaſion from 
and quarrei wich their own Laus, upon pre- - 


hence, to de ſpiſe 
tence that they ate irrationall. ¶ aitis de ben & male non 


pertinet ad ſingules: omne judicium du ciuitati eſt ii qui gla - 


dium beli & gladium juſtitie gerit: Regula boni & mali, juſti 
0 injuſti, honeſti & inhoneſts, ſunt leges civiles, ideoque quod Le- 


Liſlator preceperit, id pro bono; quod vetwerit, id promalo. haben- 


dum eft. To judge hat is good, and what is evill in a common 


ſociety, belongs not to any, that are under rule; but to him 


or them ſolely, in whom the Supreme Power reſteth: The mea- 


ſures, 


9 9 . * a 
- =— - 1 < * 
= — : . 
- ** 4 
— 


* 
2 
* 


bee. 1 | HTS ell; 1 nod ze h & and 


* | 4 Cap. 3. Diſt. 4. 


b L. 2. Dig. de 
ecnftix print. 


La n 
+ 1 
la, 5.17 


are ſingſy the Lawes of every State. Therefore what the Law- 

ver does preſcribe, with ſubjects muſt paſſe for good; and what 
Feidrbde they muſt look upon as evill, till he thinks fitting 
to order and declare otherwiſe: Inſomuch as neither the Judges 
nor Magiſtrates themſelves can diſpute or Judge thereof. Ia 
temporal bus legibus, quanquam de his homines judicent, chm 
tar inſtituunt; tamen cum fuerint inſtitute & ge: ny lice 
bit judics de ſ, judicare, ſed ſecundum ipſas, ſayes S. Auguſtine, 
as he is cited by the Canon Law a: In — Lawes, though 
they may be debated by any man whileſt they are in making, yet 
when they are once agreed on, and fully paſſed, the Judge ſhall 
judge by them, butof them be ought not to judge. 

In preſſing then that a Law oughr to be agreeable to righe 
reaſon, the argument is directed to the Law-giver, not to the 
gubject and the ſcope of it is to ſhew, rather what a Law 
ought to be, then to quarrell with any particular Law, becauſe 
itis not ſo rationall as it ſhould be, and as other Lawes are. 
But withall, it profeſſedly aymes to diſcover the ſtrange weak- 
nefle of thoſe, that when other Nations hold faft the Reman 
Civil Law, as being the ſumme and ſubſtance of all humane 
reafon, they are willing to forgo it quite, when they have bad 
the conjunction and aſſiſtance thereof ſo long in this Nation; 
and may with ſo much eaſe and advantage keep it till. To whom 
I ſhall give no other caution, then what Dl, one of the 
grave ſages of the Civil Law gives; b In rebus nov conftitu- 
endis evident eſſe utilitas debet, ut recedatur ab eo jure quod diu 
æquum viſum eft : Amongſt other alterations, ſaith he, that is, 
be it Government or what ever elſe, that comes to be altered in 
a ftate, yet it ought to be ſome apparent advantage that ſhould 
mduce a: Nation to part with that La- * bas by long uſe 
been found to be very equal. 
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Wa CHAP. Iv. 


That _ 4 not ſo Fricthy required inthe Law that or- 
ders the affaires of State, as in that that ſettles the diffe- 
rences that ariſe between Man and May, * 


F then we would know, when reaſon ought to manifeſt it 
ſelfein a Law, and whea it is not ſo ſtri y required, bat 
that ſome deviation may be permitted, we muſt obſerve a wide 
difference between the pablick affaires of Stare, and thoſe of the 
Subjects own in their private _— and controverſies with 
one another; for although all the affaires of a Nation both pub- 
lick and private, muſt be under the proviſion and rule of the 
Law, yet is it not neceſſary, that they ſhould both be regulated 
in one and the ſame manner, nor by one and the ſame reaſon; 
for there is a Reaſon of State, as well as a Reaſon of Na- 
ture. 
la the Laws for publick matters, becauſe they reſpect the wel- 
fare and preſervation of the whole ſociety meerly, and ſo are 
not to be tyed to the ſame rules every where, a flrict adherence 
to natural l Equity and common Reaſon is not required: 
and convenience is Res ſon enough to juſtifie them; ſo they en- 
courage Vertue, puniſh Vice, maintain Trade and Induftry, 
2 uphold Religion. Let it is the happieſt, when there is the 
aſt aberration from common Equity and known Reaſon, even 
in thoſe things wherein the whole Common wealth is princi- 
pally concerned. | 
But it is to be conſidered, that there are ſuch multitudes of peo- 
ple, ſuch difference of degrees, qualities and conditions, and ſuch 
per verſity of Wills, Humours, and Affections in every Common 
wealth, that no humane Wit is able by ſweet equitable wayes, 
to reduce them to that perſect temperature and 


which is requiſite for the conſervation of civil unity. This may 
partly be judged by the governmene ofa Family 
little, which is many times _ upſide down; 
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the - bumour of ſome one or two, not corrigible by 
any wbolſome Counſel, or moderate Chaſtiſement of the head 
of it. What marvell is I- Theh ff in Whole Kingdomes. and 
Common: wealths, amongſt ſo many thouſands of different per- 
and of diffeteot tumours, there ure. many fo exorbitine 
annere chat no Wit nor power of Man can be able 
Heir io dd of 1 mper them 2 
The Lawes therefore 1 de ficted to all ſuck · publick acci- 
dents, providing ſharp remedies for Diſeaſes that are acute 
and deſprrate: neirher muſt they reader the privare right or 
_ fafety of a few, if their dettiment ot mifchiefe may ſecure the 
whole. In theſe cxſes, * & aptitudiam 


ſemper rxpetinms, #0n ſemper The —ͤ— of 4 
Nation muſt be provided for by | cond cohvenient meanes, 
wough the ſſe of Right by ſeems to be infring- 


ed: for herein the Common wealch is like unto a Ship in aſtorm 
ac Sea, where the Mafter may cuſt over board what private 
mans goods be will, to lighren the Ship, and to preſerve the 
whole : So where un. enemy with an Hoſtile intent is coming- 
_ a om . City may demoliſh or ſet on fire the 
to harbour there, there. 
thewhole Ciry. The be muſt che 
— that are directed ton publick end, 
they muſt aime to. procure the common welfare, without aue 
Fe private right, or imaginary tesſon. 
in ſuch Lawes as ure ly made to Cy 

ns privxsceinrercſt, vd to pacific contentions and «quarrels 
* and where the pablick is not concerned, it 
10. bur. ounght to be otherwiſe. They muſt bold. 
forth orkiny, Equity, Reaſon and a ſound judgement, ſo os to 
command g 1 — mans aſſent and 

tven they that are coſt may not complain, murmute, 

the ſame. — — bas Weſenbedk in 72 — 
» Tide uff. Favitdes | Digeſts, a differenced theſe two Laws: 
1 Fur. n. 1 4: aten, ſack be, "quis in reddendo cuique qued fans of, | 
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pracipue aptatur. The Law that is made for the uſe of exch 
ſubject againſt another, becauſe the office of it is, to give to e- 
is own, it maſt meg ſare it dut by the preciſe rule of 
juſtice. But rhe Law that is made to order the ge- 
to any fach rule 
of equity, but is ſuch as the advantages and exigencies of State 
In all private affaires therefore that happen ' party 
and party, wherein there is no mixture of State · intereſt at all, 
ind which come to be determined by a Law, we require, that 
the rules by which ſach Controverſies are appointed to be de- 
cided, have not in circumſtances (for they may be arbitrary, 
A meer will) but in ſubſtance ſo ſure a ground 
in Reaſon and common Equity for the moſt part, as either to 
be conſonant to the dictates of Nature, or obvious to vulgar - 
underſtandings, or at leaſt diſcernable by the wiſeſt and moſt 
judicious of men, acquainted with the principles of Law, and 
the rules of Right and Juſtice. Neither is it the bare reaſon 
of the wiſeſt, if it be ſuch as is floating in the brain onely, that 
will here (office, but it maſt be committed. to writing, and 
have ſuch an e anthenticall and currant 
ch 


it, as is ant 
amoogt the gerazeſt and ;beft diſciplined Nations alſo, which „ 
kind of .reaſoo thus authorized , eſpecially in any ample 1 aden de. 


meaſure, is to be looked for and found ,ogely in the Civill gjaun capie 
Law b. vari- 
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Fhat the cuſtomet of 4 Nation ought in like manner to 4. 
gree with Reaſon, V3 


Nd tere I am not unmindſull. thut beſides written Lawer 
and conſtitutions, there are belonging to every Nation, 
Cuſtomes and uſages unwritten, which have as great an over- 
ruling power upon the perſons and rights of the people, after 
they have been generally allawed, and that their obſervation 
bath been conſtant and un- interrupted for a long time together: 
And therefore ſayes Modeſtinus, 2 Omne jus aut conſenſus fecit, 
ant neceſſitas conſtituit, aut fir mavit conſn:tudo : All Law pro- 
ceeds either from conſent, nece ſſity, or cuſtome. Neither is it 
rare but common, to find in every Nation ſuch uſages as dae 
intermixe themſelves with the acts of Juſtice, and the rights of 
the people, and yet they have by long continuance ſo worn out 
their Originall, that no ratronall account can be given of them, 
nor no ground in reaſon rendred by thoſe that uſe them; and 
yet they will not ſtick to ſacrifice their moſt pretious enjoy- 
ments to preſerve them, nor will admit of a change of them, 
upon any pretence of greater advantages whatſoever. 
The reaſon hereof lyes in the affection which the people are 
apt to bear towards that, of which themſelves are the Au- 
thors, Cuſtomes being firſt brought in and conſented to by 


them: but Lawes are impoſed on them by their Princes, whe- 


ther they will or no. Conſuctadines, ſayes b Anu, Roberts, 
ſubdith neque graves ſunt neque odioſa, ſed leges ic manicipibus 
videri ſolent ſupra cætora omnes acceptiſſima, chm tolerabilius 
fit, conſuc tudinis vinculo,quam leg um neceſſitate aſtringi. Quan 
dulce, quam gratum eſt voluntariæ ſuljicii neceſſitati, & ills ju- 
ris viuc ulo aſtringi, cujus cum. authores fimus, puderet iniqui- 
tarem aut ſeveritatem accuſare ? At regia edifta nou ratio ſed 
ſols deminantis  voluntas, juſfta fit an injufts, ſancit & modi- 
ratur: Cuftomes are neither burthenſome nor unpleaſing to 
the people, bat above all other kindes of Law ſcem moſt _ 


— 


Cap.5: The Civil Law; © 37 
ceptable, ſince it is more tolerable to be tied to Cuſtome, than 
to an impoſed Law. How ſweet and pleaſing is it to be ſubject 

to a neceſſity of ones own making, and to be bound by ſuch a 

Lac, which when we have made our ſefves,we cannot for ſhame 

complain, that it is either unjuſt or rigorous? Bat the Edits of 

Princes flow not from reaſon, but from meer will, without re- 

ſpect either to right or wrong. 

- Beſides, though the reaſon of ſome Cuſtomes be not now di- 

ſcerned, yet: it cannot be fuppoſed but when they were firft ad- 

mitted by the people, they readed to their common good. 

For, 2 woties de jure prpuli agitur apud populum, cui mut are, 

cui abrogare, cui ferre qua velit leget, accipere quas velit 

rogationes liceat, nunquam ſe ipſe diminuet; They will never 

. prejudice their owne rights by any Cuſtome or Law which 

themſelves eſtabliſn, ſayes 2 nintilian. 4 Howbeir it is no 2 Declan. 254. 
more eſſentiall to a Law then it is to Cuſtome, to be reaſona= 

ble When it is firſt ordained: ' b Rei now bone: conſuetude peſ- b L. 1. & 2. co. 
ſima eft : Nemo conſuetudinem rations & veritati preponas ; DI n 
quia conſuetudinem ratio & veritas ſemper excludit, ſayes 2 

Saint Auguſtine e, Let no man preferre Cuſtome before ei- athens ho 
ther Truth or Reaſon, becauſe Truth and Reaſon does drive —— a 
contrary Cuſtome quite away. So that both in'a Law and a pauifts,cite : 
Cuftome alſo, it is equally requifite that they-ſhould both be in the Canon- 
rational. h law. Dif. 8.6.4 + 


„ 
"Where Lew or cuſome i wantiag, to jade by Preſident or 


Example, has no defence jn Reaſon, 


Nd ſince Right reaſon is ſo eſſential to that which comes 

to arbicrate'and judge of our Lives, Livelybeods,and Inte- 
rells, we muſt crave leave to diſallow of their opinion and pra- 
Riſe, who. when they have neither Law. nor Cuſtome of cheir 
own-countrey, to guide their judgements by in any caſe that 
comes before. them, do not reſort to the Civil Lam, as other 
Nations commonly do, but do uſually ſupply that defect by 
preſidents, thinking that any cale uhich the Law bas not provi- 
ded in, may be judged by a Judgement had in the like caſe be- 
fore; which certainly cannot be defended by any right reaſon, 

2 #i4*cri# uli Or good judgement. 4 For, 


quis, fi. villt, 56 
ne ; en dec ißene / 3 mg rifum quam fidem niſtram cxcitasr, Mæſtert. Diflerrar. de Artific, 
diſput parag· . 


Firſt, the conformity. of one ſentence to another, to rational 
and wiſe men argues nothing. as to right or · equity, but conclude: 
a concurrency in opinion onely, both which may be erroneous 
and miſta ken. | 
Secondly, as in judged caſes, taken meerly as ſuch, there is 
want of reaſon to perſwade, ſo there is want of authority alſo 
to oblige ; for what force or power can the judgements or ſen- 
tences of any predeceſſors have to bind or limit thoſe that ſhall 
ſucceed them in tbe ſame Judicatory ? Par in parem non habet 
Imperium, nec aliqu in ſeipſum; Judges of on power can» 
not e xerciſe any rule over one another, nor indeed can any one 
b L. 13. hg. tye up ones own ſelf. ) And therefore as it happens often, that 
ma * yn EL * de cadews re [ape alius alind decreyerit aut judicaverit z upon the 
thofr - waa & one Judge judges one way, and another another: C0 
* * Fulic,lib it is to be ſeen too, that 5; alias alind ii dem de reli & ſentiun 
1:Tis. 1.6, 18, & judicent, the very ſame men do determine the ſame fact at 
*. 26. divers times di ver ſly, ſayes Zrodins e. For indeed the * 
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Thirdly, there muſt needs be little value and weight laid upon 
foregoing Judgements, even of the bi and moſt exemplary 
tribunals of men; nor can they be ſuch fir patterns 
ſor our imitation, hen it is conſidered what uncertsinties they 
Ken ag what failings they are ſubject to, and what arti- 

ſubcilcies, inventions, praQiſes, and ocber undue means are 
too too Frequently aſed to corrupt and poyſon them. For, 


Someti awejer vincit woldorew, the greater part — 
domn the better. — — 


— 
ment, and ſome one or two of them be eminently quali 4 
above all the reſt, chat which the greater number concurs in 
ane ly, wult prevail and tale effect; bat if the wiſeſt be diſfen-- 
ters, numero patius quam ſcientie judumtun, there is more of num- 


der than of weight or knowledge in ſuch a ſentence. 


Sometimes he, in whoſe ſaueur ſentence is given, carries it but 
one vote mare than be a gainſt whom it 
— cdaſer 


heppily reer — either through his 


— or wit, draw all the reſt into er- 
by 00 pl 
e danger . — and erroneous judgement- 
although it is his oſſte to ſet before his 
and Truth, and remoue far from him 
Pecunia 9924; perſuades, ex gratia, raw 
ita. 
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2 The Tan of Ban, Lib. 7: 
teritas dicentu, & digita, & peſtremò aſpettus etiam ipſe fine 
vere, quo vel recordatio moriterum exjuſg,”, vel facies aliqua 
wiſerabilis, vel forme pulchritudo ſententiam diftart , Money 
does prevail, and favour, and the graciouſneſs of the ſuppliant, 
and greatneſs does draw away, and ſometimes even the very 
preſence without any ſpeakinꝑ, either through the remembrance 
of ſome eminent deſervings, or through the countenance being 
either mournſul or ſad, co pity or to admirstion beautiful, 
is a means to melt a qudge, and to corrupt and infect the Sen- 
tence. | 
It is too common alſo, that the wrong cauſe is follow'd with ex- 
acteſt diligence, ſtrengthened with the patronage of the moſt & 


| the beſt advocates, & ſome of them happily too nearly related to 


the Judge himſelf,and aſſiſted with all other advantages that can 
make Victory hopeful, when Right is deſtitue of all sMiflances, 
and but weakly and faintly defi the one ſide too bold and 
preſſing, the other too too modeft and baſhful, ſhewing's kind 
of guilt in bluſhes. It is not ſo rare neither as were to be wi- 
ſhed, that the Regal or other Supreme power does intermeddle 
in the very acts of Juſt:cezeither directſy, or by ſome remoter 
influence; eſpecially when a Nation is embroyled in troubles, 
and divided into divers parties, for in ſach caſe Juſtice is made 
ſubſer vient and miniſterial to the ſtrongeſt and moſt prevailing 
faction. * 

Theſe are the diſſiculties and cemptarions which all Courts of 
Juſtice have to contend withall, under which they may more 
eaſily fall, than withſtand and vanquiſh them. be Judgement: 


| therefore and Sentences which they deſtver, though we muſt 


acquieſce in and ſit down by them, as to ſach ciſes* which the 
ſame are purpoſely given for to deeide, arid'as to ſuch perſons 
that are mentioned or concerned therein (for elſe there would 
be no end of Controverſies, nor no mans Right would be ever 
certain; and therefore the Civil Law ſayes, that Prator que, 


d T. 71. dig. de jus reddere dicitur, etiam cum iniqut decernit, d and Res jadita- 
Juft. & ju“. 


8 L. 107. dig. de 
rep. jur. 


ta pro veritate accipitur: e 2 Judge is ſaid to miniſter right, even 
when he decrees unjuſt things, und a Sentence is taken, und 
ſtands for truth; ) yet there is nothing either of Equity or 
' Reaſon to make them fo authoritative and powerſul, 3 

1 they 


wholly like another; for indeed the di 


of Law too; and a very ſmall Circamftance will change and 
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Fowtly, wheress ſimilitude and |\keneſs of caſes is the 
reaſoa te perſnade the walking by the light of ſuch Jud 
as have been before pronounced upon facts that are ſuppoſed 
ro have bad the ſame circumſtances ; Daintilian f fayes very (rg, . 
aſs per emnia alters fimilir, there is ſcarce cx 

or agrees with another in all circumſtan- 

4 he ſayes, Tor ſecalir nuls reperta eſt cauſa, x Lib.7, ie: 
tate alters fili, In ſo many ages, and in ſuch a multi- js. 

tude of caſes that have occur'd, there hay, not been found one 

b n litude and difformi- 

ty that is among our ſelves and the whole off. ſpring of mas, 


not ia oatward form, viſage, lineaments, or ſtature onely, but 


even in our natures, tempers, inclinations, and bumours alſo, 
makes all the matters we deal in, and the action that flow 


from us, diſagreeing too. Alſo in the other productions of na- 
ture, and the accidencs that are e to Chance 
and w 


and Fortune, there is ſuch a ſtrange variety, that 
nothing is acted. produced, or happens like another, but that 
there is ſome eircumſtance or other that does diverſifie it and 
maler it differ, | | 
Whea therfore caſes are eitherwholly diverſe 8difering,though b Re ger {e iba 
in-never ſo ſmall a circumſtance, their determinations cannot velde pernicio ſs = 
be the ſame b; for diverſity of Fact muſt needs beget a diverſity — — 
| al an ex leviſſims 
rer the ſtate of any buſineſs, and require clean another Judge- fen,, vel 
ment than can be had from Caſes that do not exaRtly parallel — vel 


tbem in all things. . — 8 — 
and chis hes made all Lawyers to ugree, that, argument m du- — Bodin. 


Nam a ſimili ef mult im fr ile & infirvam; nec procedit, 

— diſſimilitua. W par vn bc Argument draws N 47 
m a like Tale is very west and impotent, and falls to the 1. 77 a 

ground ben the leaſt diſſimilitude is found. nu is * 

Fiſtbly, fince before former preſidents can be made fitting wa 

rules to decido & judge other x da is abſolately * 
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5 152 or — e exact ſearch and peruſal ofallupes 
1 ng: py 4 which is authentical and ſure enough; 

- Whereby co gud SEES 
repart.may be — ealily miſftakes,-or ſome: circam- 
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pelt Rows foctũ oft auam ud f eri de 
s Propulin N. the provincial and inferiour Magiſttate 
5 exerciſe; the · ame pom er ad oſſiee chat che — oi 
in Raue, yet he muſt at loook ſo much at hat they doe in 
Ropne, — the chief and head City, as what — and in 


* rr . . madria ann 
gag n e purſus ſtrictly Truch, Indio, sad the 
Lawes 5 and not in] take their 


om the moſt 
eenteaces of che bighe tf end mok eminent Iudgte in the 
Ae pen no vor tc. follow ſuch te ſplntioae 4 bimfelf 


rr proces make * emergent doubts n thhe - 
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Fay 1 if aan dern once decermioed 12 155 chic ſho — 
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a0 ved thing in Ne thai had detween o. 
ther parties, ſhould either:-ptofit or — inks waits rite 
neicher then in Court, nor ever called. Ro isi altos 
-judjrate, faith be, neqne c, en Ferre bub hui 


jwdicio now 
| nequo prejudicinm ſolent roger m. 1 holds m L. x. Cv. Qui. 


— * 


not one in civil matters, but-as to prejatice reaches to exi- 
fer manifeſt i//ims, ſayes D.volefran and Aan 


minall 
e Ecmperoars," & iy accu/arienibw, bi 3 alf ch 


'. non ſant, oſfrere new poſſe, fiquid forte 
latum. There is nothing more manifeſt: in Low, — hy in 
criminal pr condemnation bad can do no manner of 
hart ar rance-to him that was not accuſed, 

1 — Fang to prejudice, becauſe whew Life or blonour: 
is in Jeopardy by a criminous impeachment, the Law is fo care 


full to preſeryethe ſame, chat the acquittall of one offendet is 
coacywen of ter ll, the Law being more prone to ab 
ſolye, to condemne, and fo C/ anſwered in the cafe 


of Adultery : 0. "Expeltabit malicr, faich he, -i, d¹ a o L. 17. 222 


Auliero lt; $5 abſolute fwerit, muhier per oun vinedt 
wie «rs e: Lecche Woman waite the doom — 

be qu. ted, ſhe is thereby free and can never de ac- 
—_ but if he be caſt, that caſt her, but ſhe ſhall de- 
fend ber ſelfe notwithfanding, Ad the reafon that is <p iy 
obſetveable. Lid ti 6 ade inimicitice epyveſſms off, v 
falfs arguments toftivufyue ſuborrath apud pra dm 
5 wolnis awe 1m etait provoeere 3. Matior 
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9 Titles, there is a whole Fitle to the ſame eſſect 3. 
2 — Neither does the Law look upon it as any incony or 
* thing, that the ſame buſineſſe ſhould be :adped diverſly, 


for it does inftance where it does frequently come to paſſe. Circa 
| ivoſpcioſi quert lam, ſayes Paulus, evenire plerumque aſſoler, at 
7 „ fnune argue radens cal diverſeſenmtentie profereitar 1. And the 
ae, ame fayes Papinien; Filim gui d. def aftione adverſus 
| dues beredes e port au, diverſas ſententias judicum twlit, & nnuw 
uicit, al altere ſaperatiu off ; In an action that is brought againſt 
the Will made by a Father to the difinheriting of his owne- 
children, it is uſuall to have contrary ſentences pronounced, 
the Sonne to vanquiſh one Executor, and to be overthrown by 
And therefore · the pra ctirants allow not am 
the Court, as to ſay, thut the caſe hath been j 
I» be a concurrence of all theſe three things 
; the cauſe and proceſſe be the ſame, the right 
A Gail.ob.tib.1. ſame, and the perſons the ſame too /; ſo that though 
De, ggexdi, the ground of ſuit were the ſame in all things, yet if the 
ne perſons never bad any ſuch ſuit depending, but that there 
is a ne perſon in judgement ich never appeared before, the 
ing muſt now be made Wholly - upon a new Rock, wich- 


out conſidering, how and in what manner the right bas been 
. Judg'd before be other perſons. Neither is it -macerial), 
whether the that is to. give the preſent judgement; bo 


the ſame that judg'd the like caſe before, or whether 
diverſe; for the Law is ſtill the ſame in both. Afenechias 
$Conſ59.. the one caſe, © Diverſe ſententie, ſaith be, & dive judicibwo, 
inter diverſas, perſonas, diverfic temporibus, ex nnd cadew 
faRti fpecie ferri poſſunt;: — the ſame fact: contrary 
ſentences may be given by ſeverall Judges, berween other 
ſons, at ſeverall times; and apaine, u Now 1 
iin 4% oft facers u ab alin ſait faltum, ſed qued fert ab % 
rr 8s 


«It is not the part of to judge as others . 
— one r reer 
Cillian, notwi ing the great paines he bus take, to 


1 


* 


Cap.5: Tie ehe. 55 
Councell of Maobiys in the Empire, as take up fix volumes 
yet be does not ſtick to ſay x, That Senate won Higatur [mis an- 2.74. 

terieribus ſentent ii, quin valeat poles cantrarium judicare. The 
Senate was not tyed to former r that they mighe 
judge the quite contrary-afterwards, for he accounts it pruſe- 
worthy, to relinquiſh, ao errour, and to embrace a truth ar any 
time : nor to be poſſible, but that the change of times ſhould 
introduce change of opinions and judgements alſo, and ſhews 
that 4flif, in his time ſaw that judg'd one way, which Grem- 
witicu afterwards reports to have been judg'd the contrary y. 2 
Thus then, ſince we require that Reaſon and naturall Equity A. 24 
ſhould be ſtrong and vigorous both in Law and Cuftome, or at in fm (+ 
leaſt no meanes repugnant to them, when they come to judge Pius bee ver b 
us, and thut we ſee all manner of Reaſon to ſtand againſt judg- f Nev 
ing by Preſidents or. foregoing judgements, beſides the univer - — — 
fal Law and practice of Nations; we conclude that the way of Habu, Bo- 
judging by Preſidents, is as erroneous 8 guide to walk by, and din. de rep.1.6, 
as little ſatisfactory to 2 as a'Law or Cuſtome that is <6. 
void of all Equity and Reaſon, and therefore by no meanes to 
be entertained or admitted. 4d. Aa 
And yet we muſt allow what {al;fratw reports from the 
Emperour x Severw ; That rerum perpetnd fimiliter judicate» 2 L .A. - 
rum antoritas vim legis obtinet + Caſcs conſtantly judg d one Lb. 
way for a long tract of time together, doe ſer a rule to ſuch as 
ſhall ſacceed : ſor as C#jecis: likens-it to Cuftome, a CW a L.7 dig. %% 
| ſnetude, ſaith he, now valet nifs t rempore longs, wſnque frequen juſt . 
th. Its rerum judiratarum argumentum non valet, nifi ex tem- * 
longe five dintiurne frequentique, judicioque ſimili: As cus 
ome is of no force, except it ehdures a long time, and is fre- 
quently put in ure: So to argue from foregoing judgements, is 
do weighty argument, except they have been many, and con- 
Kantly the ſame for a long time together. In like manner, it is 
moſt true, that Optima leu & ronſuctudiais inter pres eft res 
perpetud fimiliter judic ata, The judging of the ſame thing al- 
wayes in one and the ſame manner, is the beft help to under 
Rand both Law and Cuſtome by: But then it muſt be, faith C 
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Jicias, Nes quedlibet judisium, [ed quod nere of temyort 
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CHAP. VII. 
That they are gow: ddvamages, which 4 Woven fur by ra- 
ling by ſuc 4 Law 46 ratio 0) 


be governing and jndging by that Law which Reaſon 
teacheth us, cannot but be effc ual} unto that Nations 
great good that obſerwgt Tbeiſa men for whiee the whole world 
and each part thereof ſo com packed. that as leg a« ech thing 
* onely that worke which is naturalkanto it, it there- 
preſerveth both other things, and alſo it ſeife. Contrariwiſe; 
Nh TY ching, as the Sun, the Moon, any one of abe 
Heavens or Elements, but once ceaſe, or 2 or ſwerve, and 
wits doth. not egfil "gary that ebe ſequeil thereof would 
RF mar hob LNG. 8 dependeth on it? 
T erefore the e of other Creatures unto the Law 
* N of the whole World, ſo nothing is more 
.effeQuallto the ale of any communion amongſt men, 
* eee eee then 
ature eaſon prompts them to, and to determine 
del Reher b Rules, which themſelves cannot gainſsy ; for 
when the judgements of a people are ſatisfied in the Reaſon 
and Juftice of that which is commanded, either by their own 
underſtandings, or as they are taught by wore:knowing men; 
pox by any a quiet and contented ſubmiſſion, and: looking 
3 . the greateſt Reverence a Hesses. 


without complsining. and 
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hen the Lames of a Natan, that chou e moſt clear 
ED wrapt up in a ſirange language, delivered in 


intricate, and che matter thereof not — ny | 
e of true Reaſon or 8338 people re pre- 
with a jealouſie, that their deareft righis and. moſt 
ſy (at:refts my. mi carry under them, and their ſureſt 
ſaatcht from them, under pretence of a Law which: 
cant diſeerge 42 Juſtice os Reaſon in; till at laſt they 
Yay open rage and diſtemper. thereby diſtucbiag the pub- 
lick peace, and ofe- times ſhaking the very Governmeot it ſelfe 
in cheir fury « : ſor there is no bandage like to the ſhivery of tha 2 L I! 
Judgement, and. the captivity ofthe Will, neither is there any joan ther 
en ground of fear, Then when; a man is con · tu” popu popul: ſed T! 
cained to tread fach ſteps, where his underſtanding cannot / ver, wo 
him. But eſpecially for ones fortune or per ſanall ſafery? +doc-ſm prix- 
* ſech to danger ia ſack ankaown an aadifeernabies cipes ipſoi con 


. ie muſt.needs draw on 6-greater diſtemper in the wiadef 7,00 Hdd 


175 the great conſequence thereon depending. Moreover, de tepll. j c. i 
chen the N of Law are rational, we are 
Wach ach. 5 gur Reaſon in a conformity and obediencets - 
even when,we que nat enctiy ko, the Law in ſeife und 
= oe not ſo ſoon ſlip into danger or miſchiefe under it, when 
FOG: inward gu de to direct us int he way w are to wal 
| when we are to walk ia a path we kao not in any kind; 
d es rules which we cant under ſtund, it (is chen 
wander out- af ane - Labyrinth iatasanotirer, ß 
N pevaley of-ghe- Law {urpringh”? 06006. | 
dna | 


"Beſides, Lane che dry ig md neg. wn 
dear principles, arg as ſo ma ny leffons for the people to ſaſhion 
lizesand ad aRions-by,.. w e nature and marmners will be 
tempered bythe diſcipline; of the Law. they live under; * 
id is the onely guard _ ſecuricy-thar they have for 
2 they wit be ftu dio in ity inquiſicive 
ire mit and:o.mbilfi they flady and learne 
358 emſelves anch theip eſtates. in ſaioty, at the 
ee dutids of a Mbrall hfe, and ſuck 
eee, and ci vill convers 
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The Law of Lass, _ Löber: 
ſation . And this amongſt many ters, hath been one v. 
powerfull inducement to Gbriſtian Nations, to Near 
riſh the uſe of the C ivi Las ſo much 8s they doe, becauſe 0 
humane Law or Learning does ſo well teach men to be juſt, ver- 
tuous. & innoceat in all che actions of this life, as that Law doth. 
Inflitiem colimus, & bon & 4qui notitiam profitemur, aquum de 
imique ſeparantes,licitum ab ilicito diſcernentes, bonornon ſolũ mers 
narũ. verù u etiã prœmiorũ qurg, exher' atione efficere cupientes; 
„ veram, uiſi falor, phileſophiam, nou ſimulatum affettantes, (ayes 
bL.r.dg.de Dipias b, in the name of all the Lawyers. We adore Juſtice, 
fe. and the knowledge of Right and Equity is our profeſſion; di- 
| viding Equity from what is unequall ; diſcerning lawfull things 
from unlawfull, aiming to make men vertuons, as well by re- 
warding them where they doe well, as puniſhing them when 
they doe ill; teaching ſuch wiſdome, if | miſtake nor, faith he, 
as is not for ſhcw and oſtentation, but is true, ſolid, and ſub- 
ſtantiall: For ¶ vjacius explaining the laſt words of that Law, 
makes it the proper office of a Lawyer, to teach men to bridle 
4 their Luſts and Appetites, to fludy the common good, to des 
E > ad fend their owa, to keep their deſires, hands and eyes from the 
2 cg others; which are but the leſſons of a true Philo- 
opher. 


Likewiſe the fomme and ſubſtance of all that a man owes 
-morally either to euer or others, come het in the three 
generall precepts of. the C Lam: Hon vivere, alterum 
4. 4 now ledere; ſunm ent e ſo le ſoberly not to hurt 
another, to gwe every one his on. The firſt duty concernes 
our own ſelves, and is the fruit of Modeſty, forbidding us to doe 
any thing whereby we may ſeem led of*vitions; nor to ſhew 
any · kind of diſſoluteneſſe either in our ſpeech, habit or man- 
ners. and tu refraine from any a&, 3. vt ne; commarulet ſo- 
dp. io. Jy, ſayes d CMiatius that i, which may ſtaiſi out perſdm though 
none be privy to it but our ſelves The other two are the pro- 

| per effects of Temperance and Juftice, and owing to others, 
whom we are to live, converſe and deal with; teaching us to ab- 
\- ſtain from theft, violence; rapine and injury; to render back to 
A all men what we have of theirs, or doe oe them; reward to 
1 | rertuous actions, and to cuil puaiſhment;* and to make — ſa- 
Rk eiSTAction 


 tisfaRtioo for demmage or detriment done to others throngh 
our meanes. Agein, though Laws very CN: 

the flare of Government comes to be quite changed; as it fell 
out in the Romas ſtate at firſt, long before the time of the Civil 
L: where © Pompon writes, that Exaltiu Regibus, imnes e L. +. Dig. de 
leger Regie ex leuerunt, iterumque cæpit Popul ur Reomanus in- Orig.Fur. | 
certo mag is jure & conſuetudine aliqua ati, quam perlata lege, 
jaque prope vigints annie p ſſuseft : Kings being driven out of 
the Empire, their La es preſeritly: ceaſed, aui the people of 
Rome did aga n begin to be governed, partly by arbitrary diſ- 
cretion, and partly by cuſtome, rather then by any written Law, 
and ſo continued for twenty years together: And ;: ſo it comes 
to paſſe, that new Lawes ire alwaies prepared to ſuit with a new 
Government. Yet upon no change whatſoever, are meer rati- 
onall Lawes repealed, or grow out of uſe. | wow 

The reaſon hereof is, becauſe men can never loſe their Na- 
ture, forgoe their Uaderſtanding, or quit their Reaſon: Nei- 
ther can a ſuppolition be admitted, that ſuch Laws as theſe can 
be unſuitable to any Goverament, for what kind of Government 
bath been hitherto deviſed by Man, or eftablifhed*in any Nati- 

on, with the which, naturall Equity, or the dictates of right 
Res ſon has not ſuited > Nay, it ſhould be rather concluded, 
there may be a Tyranny , but there can be no government 
Heteupon it las been, chat no change that ever happened in the 
Roman ſtate, no nor the overthrow of the State it ſelf, could take 
away the force or uſe of the Roma Civil Lam, but that other 
Nations have ſumed it into their territories, and have made it 
ſerviceable to their octaſions and wayes of governing, bow va- 
rious and differing ſoever thoſe-;occaſions - and kindes of 
government have been. 

Furthermore, though Lawes with all other worldly things 
beſides, have their times to waxe old, and as it were decrepite in, 
according to that of Claudias. 200159 


 C aniciems ges, emendanturgne venus, 2 
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 * neverdys-befort him; It might welt be reckoned amongſt the 
"4 dronders-of the Wort, that the Civ; Low made ſo many 


tions abroad. as well for N n by exehavgin 6 
msditlet 40 ale tb de cot 9 
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aired by * Reaſon, end 
pur: Bquity; enn neter „ l pluces at -onee doe. 
or uſe, Thoſe ace the Lawes: har cwery a elauſe of: 


pdrpetuiry wwicnrbem; they wore firſt born with Mao, and cn 


hundred a gone, and which has ſrem the ſpoil and over- 
chrom of Roms it felfs; and danh other States and Empires be» 
ſites; mould: ii fooriſh ia che Nations, as if it were 
vm nem ſprung ap; but that furely the eminent wiſdome and 
kno vn reiſon that ix iu it, bath given chat Law a life as laſting- 
as che World it ſeife. 
bath been obſerved oſ all Arte and Sciences, cut chere is a. 
kitid ot circular progreſſe ia them: heir birth, their 
growth, their flouriſhiag, their fating; their fading, and within 
awhile after, their reſurre ion und reflouriſtuug again. And 
Anlotliſ himſelf, who held ti Ares Eternall, as he did the 
Workd, yer tels ut, there watalwaies s riſtag and 6 falling of” 
theny! a5 of the Starres, Is as ſometimes” they fladrifhed in one 
er ene nod bene wa. in kuorher, ds che Sterres ſome- 
this ſume in dur „ dete in the other. And 
Gi — that Noble and ofefull Science of the C 
Er ia ine manner; it way be obſcured und under a dark thick 
cloudy * A — in one place or other, but it can never be ĩtre- 
—— i wilh —— one © 
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reciprocall offices each to 9 fo mothinp — firong| 
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os Chriſtian Nations having entertained the civil Lew 
into their Territories, have thereby acquired ta them- 
ſelves the maſt rational Law that beth btey 75 85 
ne will appear, 1 


is Are age 
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the preempt Las, that ee Nl of bad lene 


bave made no proviſion ac all in, 12 which they ba ve ſeemed 
to provide for, is to be accounted nothing. 

Moſt States employ their conſideration moſt upon the publick 
welfare, and upon ſuch intereſts as haye an univerſall e ffect ap- 
on the whole body, as eaſieſt to be ſeen, and requiring baut one 
and the ſame remedy for all. But in a numerous multitude, and 
where their tranſactions and dealings with one another are ſo 
various, and indeed by different circumftances become infinite; 
to ſuit each perſons caſe and buſineſſe with a proper and 
fitting rule to decide it, is a work ſo void of end or bottome, 
and paſt finiſhing, that no State will ſet upon the enter prize to 
begin it; eſpecially when the Art and Science of the Civil 
Law has done it to their hands ſo excellently well, and with ſo 
— wiſdome, pure reaſon, and true natural! equity ak 
ready. 

Ide Roman, (who through the largeneſſe of their Empire, 
and the long continuance of it, had dealings with the greateſt 
Fern of the World then inhabited and found out, and ſo had 


Make minded the regulation of ſuch matters ; the 
ks at are now extast, * almoſt wholly taken up in 
them, and handling the publick very ſpariogly ;, for of the fifty 
books of the Digefts,nine and forty dp amel wholly conſiſt a 


.theſe. pri e thiogs. They baye taken up likewiſe 
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Abe Civil Law. 


; neceſſary ſot private men, and for that moſt ſuits were broughe 


for d fferentes berwixt one ſubje& and another, as alſo becauſe 

litle advice was asked upon that which concerned the generall 

welfare. | 
There is nothing therefore upon which a Controverſie may 


be raiſed in out dealings with ode another in this life, bur to caſt 


the right where it ought to go, there may be found out in the 
ſtudy ofthe Civil Law, that, which though it was a Law to the 
Rotnans only. yet hasic the force of profound, pure, ſolid teaſon 
to all other men; ſo perfect, abſolute, and fo rational a Sy- 


ſteme is it of all humane affaires and dealings whatſoever. Nei 


ther are we able to prize or eſteeme the ſingular benefit that 
hach grown unto the world by the Roman Civil Law, being ſtill 
excant, as the value thereof deſerverh; 

For the precepts of Nature, and the rules of Natural Reaſon, 


whereof it aboundeth, are either ſuch as we of our ſelves could 


not eaſily have found out, and then the benefit is not ſmall to 
have them readily ſer downto our hands; or if they be ſo clear 


and manifeſt, that no man indued with reaſon can eafily be ig- 
norant of them, yet the Law as it were borrowing them from 


the ſchool of Nature, to prove other things leſſe manifeft, and 


- to induce a neceſſary conſequence of ſomething which were in 


tt ſelf more hard and dark, unſeſſe it ſhou'd in ſach ſort be clea- 
red, the very applying of them unto caſes particu ar, is not 


without moſt ſingular uſe and profit many wayes. far mens in- 


ſtruction. 
Beſides, be they plain of themſelves or obſcure. the evidence 
of ſo renowned a Law added unto the natural aſſent of reaſon 


eoncerning the certainty of them, doth not a little authorize 
and confirm the ſame. Wherefore in as much as our actions are 
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: 
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eonverſant about things beſet with many circumſtances, which 


cauſe men of ſandry wits to be alſo of ſundry judgments concer- 
ning that which ought to be done, beneficial it cannot but ſeem, 
that the rule of Civil Law has herein helped our infirmity, 


whereby we do ſo. well underſtand; whatis right and juſt, aad 


what otherwiſ 


byalimen, yet concerging the dury which 
H3. Na- 
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Natures law doth Foo: et the hands of m rene 
e natural under 


things particular, ſo t 
ſundey whole Nations 25 ine they bays mpg ate 
injury to be ſo. Wherehy irap- 


ned, no not groſſe injuſtice 1 

| pearerh how much we are bound to admire the profound wil- 
dome, and even honour the memory of the Roman Lawgivens, 
who have delivered ſuch a Lax to the wedds a Law whe g 


things are laid. apes, clears, : as 8/1 l 
e igbt ee — 


t. not Who 
hazard, or tather not with the hazard. but with che certain 100 
of the rights of many men and nations, 

For aldett there is in the Civil Law. as chere is and muſt be in 
all Lawes r great interminture of ſuch. things 
as ure eftabliſhed b determination, and proceed 
from the meere will | and pleaſure of thoſe that have ordained 
them, who might limit Times, Places, Forms, Actions, Rewards. 
puniſhments, & difference Per ſone, & might order and diſpoſe or 
all Circumſtances in what way and manner they pleaſed, as the 
Nature, Manners, Government, and Occaſions of the Roman 
people moſt required, without any reſpeR to- common an 
verlall Reaſon, and are therefore neither obligatory nor uſefull 
to any other State or Nation, as 1 were to the Roman: yet 
there is init a rational and natura 1555 alſo, which belongs un- 
to men as men, or to men as they live in politick ſociety, conſi- 
Ring of ſuch common and natural gotiens, 40d 
from ſuch tireumſtances which ſhould change and alter it. the 
it is alwayes permanent, alike known to all mon, vr at leaſt to tbe 
wiſcr lore of men, obligato „and uſeful every where. And 
ne vet was there any ene aw that abounded ſo much wich 
this, as the Civil Law doth, it being to be found every 
where about the whole Law, . though intermized with that 
hk is me b apt poſitive ,, proper and uſefull for abet 

State al n e, Or at. lead norfictiogts to be male em 
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che guide of the Gentiles, thatis, of all men naturally. The 
Gentiles which bave nt the Law, dis by mare the things com 
tained in the Law; which ſhews the work of the Law written in 


their hearts. Alſo that which is commonly received and practi- b ices 7 

ſed by all men: Ia r conſenſis omninns geutium lex nature pn 1. E wm 
tauda eſti b what all Nations agree on is to be eſteemed natural. e conit4.4. 
Aro mundai probat, nov ande improbare, fayes Baldus, I dare C. 496. 


not — which is generally allowed of. 
Likewife I account that natural and rational which is neceſ- 
and behoofeſull for thoſe that lead their lives in any well- 
ered ſtate of government, and without which we take away 
all ility of a ſociable life in the world. 
ther, that juſtice may well be eſteemed natural and rario- 
nal, which is ſqusred by and accommodated to the nature of 
the thing im queſtion, as it is defined, and as it generally 
paſſes in the account of all, or at leaſt the moſt knowing 


men. 

Neither do I account that only to be natural & rational which 
was ſo when the firſt foundations ofthe world were laid, & men 
heca me inhabitant thereof; for then all things were common. 
and men were not gathered into civil ſocieties, neither was there 
any diſmnction of Nations, not anyCotrats,no wagingWar,nor 
leading Captive, nor ſer vitudes, nor conjunction of Dwellings, 
nor any limits ſet to the property of each Man & Nation, as we 
ſee at this day... Fherefore that muſt be looked upon as natural 
ind rational; which ſuits with the preſent ſtate of afftirs, as they 
now fiand- in the world at this time : for though che Natura 
La be alwaes the ſame, yet ſome parts of it are primely neceſ- 
ſary, others by ſuppoſition and sceident, and both are of the 
fame neceſſity, that is, equally neceſſrry in the ſeveral caſes. 
Thus, to obey a King is as neceſſary and naturalſy reaſonable 
ase obey a Father, though che firſt--Governour of all, that is, 
ſappdſiag chere bea King. as it is certain naturally a man can- 
not be, but a Father be ſappoſed. If it be made neceſfary-- 
hat E promiſe, it is alſo neceſſary that I perform it; for el 
Ifliſl return ta that inconveryence which | ſowght- co avoid; 
when I made the promiſe: And though the inſtance be very- 
fax. removed | from the firſt nece ſſities and accidents of our 
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d Grot. Proleg. 
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The Lam of Laws, Lib. 1. 
prime being and production; yet the reaſon flill purſues us, 
and natural reaſon reaches out to the very laſt minutes, and or- 
ders the moſt remote particulars of our well being. | 
Morec ver, beſides the natural and rational part before ſpo- 
ken of, which either ſimply concerneth men as men, or which 
belongeth unto them as they are men linked with others in 
ſome form of politick ſociety; there is another ſort thereof, 
which ſerves to order and direct all ſuch ſeveral bodies politick, 
Io far forth as one of them hath publick comerce with another: 
for although civil ſociety doth more content the nature of man 
than any private kind of ſolitary living , becauſe in ſociety this 
good of mutual participation is ſo much larger than otherwiſe : 
yet we are not ſatisfied herewith, but we covet (if it might be) 
to have a kinde of ſociety and fellowſhip with all mankind. And 
therefore. Thewiſt ius ſpeaking to Valens the Rowan Emperonr, 
be told him, 4 that Kings if they would act by the rule of 
true wiſdome, they muſt, non unius ſibi creditæ gents: babere ra- 
tionẽ, ſed totius humani generis, & eſſe non α,ͤ i loric tantum, 
aut f Ahe, ſed pindylganau, not take care of their on peo- 
ple onely, but beat a tender regard towards all ſocieties and 
companies of men whatſoever, and be lovers of men generally, 
not of the Macedonians or Romans onely. And ſurely God in 
his wiſe diſpoſal of all things here below, would therefore not 
ſuffer any one part of the earth to be enriched with all his 
worldly bene fits and bleſſings, but choſe rather ta ſprinkle them 
up and down, making one nation to abound with one thing; 
another with another, but none to poſſeſs all things; that there- 
by the ſeveral ſocieties of men ſtanding in need of one another, 
might be driven to ſeek & preſerve one anothers friendſhip and 
correſpondence, if it were but to purchaſe theſe outward tem- 
pora] things, and to gain thoſe great advantages which are to be 
had onely in a combined multicude, and for which a-fingle Na- 
tion is too weak and impotent. Nala off tam valida civitas, 
ſayes Gretiu, © que non aliquando aliarum exira ſe ope indigere 
poſit, vel adcommercia, vel etiam ad arcendas multarum exter- 
naram gentium jundtas in ſe vires; unde etiam 4 potentiſſimii 
populi: & regibus ſædera appeti vidmus. There is no countrey 
ſo ſtrongly fortified within it ſelf, but that it may at 9 or 
cr 
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way of trade, to put off their own commodities i 
others, or elſe to ſecure themſelves 4 collected = 
that is about to invade them. Hence we often ſee, even mighty 


Princes and people ſo ftrongly ſollicitto be in keague with o- 


"ther States. 
This naturall inclination that is in the men of the World, to 
have the knowledge of, and acquaintance and-friendſhip each 
with other, how farre diſtant — — 
in Socrates, that he profeſſed himſelfe a Citizen, not of this or 
that Common wealth, but of the World. And an effect of that 
very natorall defire in us (a manifeſt token that we wiſh after a 
ſort an univerſall fellowſhip with all men) ſhewes it ſelſe by 
the wonderfull delight — ſome to viſit forreigne Coun- 
treyes, ſome to diſcover Nations not heard of in former ages; 
we all, to know the affa res and dealings of other people, yea 
to be in league of amity with them, and this not onely for traf- 
fique ſake, or to the end that when many are Confaderated, 
each may make the other more ſtrong; but for. ſuc cauſe. alſo 
as moved the Queen of Sheba to vi ae and in «word, 
becauſe Nature doth preſume, that how many men there are in 
the World, ſo many Gods as it were there are, or at leaſtwiſe 
ſuch they ſbould be towards Men. Further, this conver ſing 
with 8 an opporcuni 20 diſceroe = 
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on. Which if it be denyed or delayed us, 
from particular meu, we right our ſelves 
onely by way of reprizall; if from 
conſiderable part thereof, then followes the 
pen Werre, and all the thereof. 
diſturbanoes at home are outragious, 
ſometimes driven to call in forrreign 
if there be any Nation that grows | 
geh, and riches, 89 to ſtrike terrour and amaze- 
che neighbour Nations round about it, ſo as they 
(ball become a prey to their luxuriant 
to proclaime open Warre againſt ſuch a 
fire of diſfenſion and civil diſcord with- 
ion upon ber back to 


ment into all 


as for any 


Prince to intermarry even with the Nobleft or Richeſt of 
| Subjec, he muſbof neceſfiry fitbimſelfourof the Roy- 
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ion, that we ſos oſt' times, iha reſmist and — 
thereof in point of trading, does ſo -exaſperare and incenſe ia 


that the whole frame is ready to be diſſobved, end the 
char the —— n.the — mo 
| eir anger even upon the very Ife. 
Theſeand ſuch like inſtances doe demonſtrate, how, not on- 
- ly advantageous, but unavoidable it is, for ſeverall and divided 
ir to correſpond, act, and negotiate each with other: 
which it is not poſſibſe for them to doe, but that controverſies 
both various and difficult, and which mainly concern their 
ſeverall in even to no leſſe value ſometimes then whole 
Kingdomes, will fall in, that muſt be debated, and muſt have 
ſome determination. And when every thing elſe has a Law to 
guide it, and a rule to examine and try it by, inſomuch as no 
dne ſociety, or Commoa- wealth can ſtand without ſowe 
' Law, the like neceſſity moſt there needs be of a Law to main- 
acting together. Si aulla oft communites — conſer- 
wars poſſit, qaed memorabils latronum exemple pr eAriſte- 
rles, corte & illa qua genus lum aut loro: 
inter ſe colligat, jure indiget, ſayes d Grotiee : If there be no aſ- 


both proved by an argument drawn from that cloſe partnerſhip 
which is amongſt Thee ves and Highway-men; then ſure- 
ly is there want of a Law to direct that grand fellowſhip, which 
linkes all mankind , or divers States together. And agaio, e J- 
cut cujnſque civitatis jura utilitatam ſue — — ita 
inter ci vitate aut omnos ant pleraſque ox 1 jura us 
dam naſci ptnerunt, & nata appevet, que utiluntem reſpiciciunt 
von cœtunm 
of every particular Commom wealth are made for the benefit 
thereof, ſo ſome certain Lawes might be and were certainly a- 


ſhould conduce to the welfare, not of any one people, but of 


ow the La that guideth thoſe tranſactions which are u- 
ſually obſer ved to ariſe bet 


grand Societies, is the Law of 
12 Na- 
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þ can be beld up without ſome Law, as Arifor CO 


„ ſed magne wneverfitatis;, As the Laws 


greed upon by all or moſt of the Nations of the word, which 


Fre. ibi. 


one another, & which the very Nature of thoſe ſeveral dealings, 
and Reaſon it ſelfe dictates as neceſſary to be obſerved, ſo, 
without it ſuch communion could:novlongendure. 
Uader the regulation hereof comes Embaſſies, ons en- 
rertainment of forreigners and ſtrangers, Laws of Arms, free - 
dome of Traffique, right of Contracts, free paſſage through 
each others Borders, Reprizalls, the preſerring and redemption 
af Captives, Leagues, Truces, Articles, and ſuch like. The 
— * vertue of which Law is ſuch, that a people can with 
as little ſafety violate it by any act bow advantageous ſoever 
i dium it may ſeem to be to the whole Body f, as # private man can, 
— in hope to benefit himſelfe, infringe the Law- of bis Countrey. 
B ̃ — civic qui jug civile perrampit milttatic preſentls cauſa, 
bi — id —_— ipfius pefteritaviſque ſus perpetus — Cone 
& ſecirtatem tinentur; fic & populu jura nature . viol ans, ſue quo- 
; bumanigeneris que tranquillitat is in poſterun veſcindit miuniments z; . As a b 
— ject treſpaſſiag againſt the Law for a preſent advantage, brings 
= in le the future happineſſe of himſelfe and poſterity into hazard, ſo 
b a people that ſhall trample upon the Law of Nature. and of Na- 
tions , ſtrips it ſelfe RY En their peace and - 
ſafety. It is not onely lawſull but honourable for any people, 


either to ri revenge the breach of the Law of Nations. 
And as 


e ſtate of one Countrey, aty man may accuſe upon 
a publick crime, ſo in the ſtate of the World, any people may 
proſecute a common offence: for as there is a civil bond among 

; all che people of one Nation, ſo is there a naturall knot am on 

e Liz, dl men in the world, which moald ir be once diſſolved, je ma 

—_— — needs endanger the whole frame of that communion. Nay, of 

rium vel ſetun - ſach power and præemineuce is the EA, of Nations, that no par- 

4 derium inis ſui ticular. Nation can lawfully pre judice the ſame by any their ſe- 

2 F imperi; lime vernll Laws and Ordinanees, h more then a Man by his private 

3 e , reſolnti the Law of the wbole Common wealth or State 

h im off Bars wherein he liveth: for as a Civil Law, being the act of a 


bol. Collect. in Whole body politick, doth therefore over: rule each ſeverall 
078. diſt. 1 n. 6. gart of the ame body, ſo there is no teaſon that any one Com- 


mon- 
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es 1, ch ,, . 
non - wealck of it ſelſe, ſhould to the prejudice of another, an- 
nibilate that on the whole world bath s : for 
which cauſe, the ZLacedemoniens forbidding all acceſſe of ſtran- 
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gers into their Coaſts, are in that reſpect both by i Jeſe pbus i Lib. 2. Cont; 


and. & T hrodores deſervediy blamed, as being enemies to that Appion. 


hoſpitality, which for common humanities ſake all the Nations 
on earth ſhould embrace, 

And the Roman Civil Eaw is of ſingular uſe to teach and in- 
ſtruct in this Law too. Grotize the Ornament of his Age and 
Nation for learning and wiſdome, undertaking in his moſt fin- 
gular Book De jari belli & Pack, to ſer down the ſeverall 
heads of chat Law which ſerves to direct thoſe great tranſacti- 
ons of Peace and Warre between Nation and Nation, and to 
reconcile their differences, profeſfes to have borrowed to- 
wards t fecting of that admirable worke, much from the 
Books of the Civi ! Law; becauſe; faith he, | Rationes ſepe op- 
timas ſuppedit ant ad demonſtrandun id quod juris oft natura; c 
tidem juri, nequs minus gentium juri teſtimonium ſæpe prebent ; 
They oſten make very clear diſcoveries of what is the Law of 
Nature, and doe give frequent inftances both of that, and of the 
Law of Nations alſc.. | 


And indeed the Law of Nations is no more then that naturalt 


Reaſon which Nations doe owe, and are bound to render each 
to other, whilſt: they correſpond arid act together, be it in 
Peace or Warre; and but the very ſame which private men 

—_— practice amongſt themſelves in their private dealings: 

Which moved Mr. Hobbs m, when for illuſtration fake he di- 
vided the Naturall Law, in naturalem hominum, & naturalem 
civitatum, into that of private Men and that of Nations, to 
adde, that precepts utriuſque cadom ſunt; ſed quia civitates ſemel 
inſtituta induunt proprietater himinum perſonales n, lex quam, 
loquentes de huminum ſingulbrum officio, naturalim dicimus, ap- 
Plicata totis civitatibus, nationibut ſive gentibus, vocatur jut 
Gentinm : The precepts of both are bur one and the ſame, but 
ſaich be, becuuſe ſeverall Common-weakhs once ſetled are but 
as ſ0.many-poivate men; the ſame Law which in reference to 
ſingle men we terme Natural, being apphyed to whole States 


3 


Nations and people, is call'dthe kaw of Nations, their duties Mace lib.c. x: 
| I 3 | 


affect. 


| In Prei gen. 


m Lib de Civ. 
cap. 1 4 art. 
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de WufruR. 
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being indeed both alike : for what one man onght to render to 
another, the ſame ought one Nation to render to another 
alſo - 


So that although what ever we read of in the Text of the 
Civil Law, was not intended by the Roman Legiſlators, toreach 
or direct beyond the bounds of the Kewan Empire, neither could 
they preſcribe any Law to other Nations which were in no ſub- 
jection to them, and even thoſe Lawes that doe treat of Military 
matters, Priſoners of Warre, Embaſſies, and ſuch like, doe but 
dire& what Order & Diſcipline ſhall be kept among their own 
Souldiers, and how if any of them be taken by the Enemy, they 
forfeit the right of Citizens for the time of their captivity, but 
ſhall upon returae be reftored.; and how free from being Sued 
or moleſted, Embaſſadours that come from their own Provin- 
ces, not from forreigne States to Reme, ſhould be; and ſo all 
thoſe conſtitutions and ſuch like, bave ftill looked homewards, 
o Lib 1. dt ju. aud no further, as o Albericus Genti/z has truly obſerved : Vet 
Bull.cah.!. * face there is ſuch a ſtrong ſtream of Natural Reaſon continually / 

flowing in the Channell of the Reman Lawes, and that there is 

no affaire or buſineſſe known to any pu of the World now, 

which the Roman Empire dealt not in before, and their Juſtice 

p4 —.— « ſtill provided ? for; what ſhould hinder, but that the nature of af · 

er facials to faires being the ſame, the ſame generall rule of Juſtice and di- 

riuſque juſtnia Rates of Reaſon may be as fitly accommodated to forreigners 

fem pur: umi dealing with one another, (as it is clear they have been by 
many uns. the Civilians of all ages) as to thoſe of one and the ſame Nate 
IP: on, when one common Reaſon is a guide and a light to them 
119.5--P6- both? for it is not the Perſons, but the Caſe; and the Reaſon 

therein that is conſiderable al r. dow came the old Law 

given to the ce to be in ſome meaſure obligatory to the 

| Chriftians coming ſo long after, and to be of force fill, and 

will be as long as the World endures, but becauſe, beſides the 

ceremoniall and judiciall part thereof, (which was obſervable by 

the Jewes onely, and is now abrogated, in as much as it had but 

a temporary cauſe of Gods ordaininꝑ it) there was alſo a Na- 

tarall and a Morall part incorporated in it, which all Nations 

q De Legib lib and Men are bound to fulfill and keep, and can never ceaſe? 

9442.11. 84.22: Flec pars legis vivit, ayes i Snares, now tamen quia legis Meyſu 

Pari, 


mT * Y 
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” Caps. | 
port, ſed quis natura lex 
2 1 This part o 

cauſe it was 2 part of Moſes his Law, but becauſe it was given 


The Civil Law; 
ft, & nove legit pars, vivetque' in 


f the Law remains in force, but not 


firſt by Nature, and the new Law has ſince confirmed it, and the 
authority thereof ſhall remaine for ever. 

So aud in like manner, there is in the Roman Civil Law t cir- 
cumſtantiall and a poſitive part, which was a Law to the Raman, 
and by them to be obeyed, but neither of force or nſe to others, 


ing made for that people, climate, and government onely. 
—— 20s Law whereunto by the light of Reaſon 


men find themſelves bound in that they are Men; a Law by 

tion, for multitudes and politick ſocieties of Men to be 

ided by; 3 Law that may be applyed to the communion and 

| ipof all Mankind, or divers Nations linked in —— 

nd frievifbiprogader; and this part of the Law is natural} 

perpetuall, belonging not to the Romans onely, but to all Nati- 
ons and Men; neither can it have any cauſe of change, when 

_ which gave it its firſtinſtitution remaineth for ever one and 
the ſame. | 

Yet as the Civil Law is Rimax,it is of no validity, but as it is 
naturall only: for avit was Ramey, it extended not beyond the 

bounds of the Roman Empire, nor did it take care for any other 


' People or Nation but the Rowan onely; nor could the com- 


manding power thereof endure longer then the Empire it ſelfe 
lafied, Be when it treats- and diſcuſſes ſueh mattert ar are com- 
mon to all mankind, and not 


onely the Rowan Nation did, but 


ell Nations and People doe tilt deal in; as of contracts of alt: 


kindes boch at Land and at Sea, diſpoſitions teſtamentary, ſuc- 

ceſſi ons in deceaſeds Eſtates where no Will · is made, pot of. 

3 anothers cher ge or detriment; of the relations 
deen Father and Son, Husband and Wife, Maſter and Ser- 


- vant, Governours and Governed, Ma giſtrates fapreme and ſub- 
ordinate; of matters of property and poſſeſſio 


; n, injuries done 
to-the-perſons, or feandalls to the credit, or dammages done to 
the good of Men, of fervitudes due from Houfes or Lands to 
ather Houſes, Lands or Perſons, Crimes and: Offences of all 
ſores; and the paniſhments greater or leſſer that attend them, 
ol Lawes-or Stacutes,or of any obſcure clanfe * any 
| — 


- 


* + with p 2 * N 5 — — 5 _ ; uy 7 * | * . | N 4 : 7 = . , 
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powers or Commiſſions granted to others: Deeds of free 
gift, Writings obligatory, Inſtruments, Pattents, Charters, pri- 
viledpes in Writing or by preſcription, Cuſtomes and Fre- 
ſcriptions to take away or diminiſh the right and property of 
others : of reparatians upon fraud, non- age, abſence, or other 
impediments una voidable and neceflary ; Nuſances done in 
publick places or High-wayes, or from one Houſe to another, 
obſtructions in Rivers or Water=courſes, Mortgages in Law as 
well as Fact: of goods loſt in Ships, Taverns, Inns, or delivered 
to Carriers to convey to other places, or left with other Men 
to keep; ſervices due to the Common- wealth, patrimoniall, 


perſonall, and mixt, Souldiers, and the exemptions and diſcipline 


delonging to them: Of jadiciall Tryalls in all theſe caſes and 
many more, where the quality of the Judge, his kind of Juriſ- 
diction, the manner of Tryall, the Officers aſſiſting, the kind 
of Evidence, the Judgement, the Execution thereof, or remedy 
by way of Appeale come to be conſidered: I ſay, when the 
conſideration of theſe ſeverall matters is as incident to all other 
Nations and times that live under Order and Government, as. 
it was to the Reman, and that there be delivered and laid down 
in the Raman Civil Lan ſuch rules and diQates as are moſt ' 
naturall, eſſentiall, and muy to be obſerved in each of them 
it muſt needs be, that the uſe of the Roman Civil Lam in theſe 
particulars, as to the mutter of it, enn neither be locall nor 
temporary, neither be limited to thut Empire, nor determine 
with it, but muſt be of uſe every whete and ſor ſo time s 
the buſineſſe te which thoſe rules are applyed. comes to be acted 
and dealt in, which will be as long as the World it ſelſe eadures 
and untill men leave to traffique and converſe with one — i 
Nou as in the matters before ſpecified, the difference that a- 
riſes may be ſometimes between the publike and ſome private 
perſon, ſometimes between one private man and another wh: | 
in the ſame Nation ; ſo it may be: alſo between « ſubje& anda a 
Aranger,or; between ſtrangers only, or between Nation and Na- 
tion; and yet the ſame meaſure of juſtice will hold and ſerve for 
all. For look what juſtice may be rightly aforded between one 


Contract, Speech or Writing whatſoever ; of Cuſtomes and 


other publick: duties payable to the Exchequer, Authoriti 


* 

= 1 
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eb. The Civil Low: ; 
man and another. upon the generail roſe of natur ity and 
iht the ſame may 3 
WW 

And bene it is ibat all thoſe Writers that handle and tregt 
of choſe controverſiall things, which frequently come to be di- 
ſputed between one Nation and another, as they are all Civili- 


dns, ſo though they doe make uſe of other authorities beſiges, 


on. The rea ſon whereof. is, becauſe i 
— 


yet the ſtrongeſt and moſt convincing arguments that they bring 
to reſolve them by, are fetche from the generall rules of Equi- 
ty and right Reaſon ſet down in the Civil Law. And were it 
not far them, we had no certainty to reſt upon, nor any peace- 
able determination could be made of ſuch controverſies, but the 
ſharpeſt Sword muſt he drawn out to cut the knot aſunder: For 


what can Hiftories and the examples drawn from them doe to- 


wards a compoſure ? Errant, qui quod exemple fit id etiam ju · 


refers putant, ſayes t Ayala out of ¶ rere; It is an errour in p 8 
any to think, that what has once been done, may — 2 


he law fully done againe. The force of example is weak aud in- 
ſufficient; : Saus ratio exempli anteponitar, ſayes { Albericus Gere 
tz; Sound reaſon is far above 2 Beſides, the in- 
tegrity and truth of Hiſtories is queſtionable, 'Sepe tempori, ſape 
affeftibus ſerviant , and they too too often afford examples eon 
———— by as it 2 5 ** wears 
$80. ing to, and a reftiog in the voice and judge. 
ment of the Civil. Law, in theſe caſes: 


unnatural abſurd, partial, injuſt, ignable, treacherous. 
aruafaithfull, that Law abdozreth ; and for :thatit.io the mol 
perfect repreſentation of Nature, and of the-Equity 
and Reaſon preſcribes to ions, that was ever 


ore whoſoever will obſerve the ſtyle of the 
ſhall find it leaſt of all to an in this kg 
command, will, er &, or in the like imperious 8nd cow- 


4 
emeymsens 
manding way, but moſt in 8 gentle, ſoft , rations}, and a 


. 
ld 
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et preſented or ſet ſotth to the World in a Law. - And there- 


. The Low of L, Thi. 
ee Nen eſ a. 2 - Nulls)uris vatio, axe 2 
_—_— wy.” Bone 1 2mm Dein Y 
x Nu oft dubiam., Nini graue Nen ba- ratione. 
N pores tam — Naturalem habet intelleckum. Dolo 


* — - 3 bemos mores e = c fatis/ . —.— 
1 4c Ratio. Hu 


—_ viri. 77 titula: —— Heck. 
am ſunwam bavet equit ase, & n 015 outs wi 
tions juſta. t moderate 3 de 
verecundie nec dignitath convenit. New eff —— andthe. 
like, as if nothing were. offered for a Law, 
in r 3 . 9 vw ts 167 wa 
e ” 
2 La more agreeable to the Divine, and 
2 and exact righteouſocſſe, then tliat: 
Law. Teralias in bis Apologetick againſt the Rowuns — 
kaowledg, Forum leg 2—— tre, & d diving lege 
——— chat their walk in the 
way to innocence, and were almoſt the ſame with che Divine 
Law. Phelip Melenflbin mother Divine and u Proteſtant, ſayes - 
that and * Ad aa — huyyanis,o D. 
calugi vert dec i aratam at que ratam congrunny hamane lages, | 
2 ciera contraver fam poſt Moſaira ceteris u niques fo 7 
dignitate ; #1 auſtorit ae fir veritati- N wh rationuns - 
&:dlumnonſiratimum rwidentia,. fcording proflentia anteceliunt.s - 
The Keanu Lowes, ſzirh he, are made after che likeneflef che 
vnd do not differ ft and printigles : | 
of Re which Nacure hath implanted in «ll men. Aud nis 
out of all queſtion, chat ſerting ande 'Gods Lay, they ure 26 
more ancient, {6.more renowned ; as of bigher authority, ſo 


firation and reaſon, . of » oovguectint rat thaw c. 
eee, = | 
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1 Cape?- _ The Coil Daw! 8 NG Gy 
+ vine ad Eternal, bas been the oncly e2uſe; that che Cute 
and Divines that have treated upon taſes of Confrience; and 
bdbuave laboured to teach men what rules they muff walk by, to 
doe juſtice, and to execace righteouſeſſe in their dealings ani 
communications with one another, they doe every where abont 
their books and writing, propoſr & let down the very rules and 
morim of the Civil Law. as the beſt ſe ſſons of mora by & juſlice, 
citing the very Lawes themſelves, and the authorities of that pro- 
feſfion, which were incongruous and yain for them to doe, were 
not their juſtice, equity, and ſoundneſſe unqueſtionable, and 
* their 2 ity | all.diſpute, even in thoſe things for 
which their authority is brought by ther, Neither is it a. 
lone that ſet this high eſtimate upon the authority of the Civil 
Io, ſince the Learned in other faculties doe the fame: with 
hom there is nothing more frequent, then when the duties of 
men one towards another in their ſeverall relations come to be 
ſer forth, as between Parents and Children, Mafters uod Ser- 
vants, Husband and Wife, Sovereign and Subject, Magiſtrates 
| and private Men, Captain and Souldiers, one Citizen with an- 
cher; or when the deft rules and advantages are to be laid down 
for the firft founding of a Common wealth, or the keeping of x 
in ſafety and ſplendour z or when: the juſtice and convenience 


ofa Law is in queſtion; or the actions of Men, even of Princes 
: Y ' chemlelyes, be to be or condemned: In all theſe cafes 
x and the like, nothing I ſay is more uſuall with Writers of bi 


' renown for Learning and wiſdome, eben to fort fie their reſolu- 


| thereofto by bey 


; "judging 
ny thing that it does either 
defend or diſallow, and for ſuch as it is preſcated, does it paiſe 
\ current wah amen { | 0 
laudable ar well us lamfall, that it Could be faire, equitable, 

iagennous, and candid, af welt as ſtrict ly juſt. Subcilties an ni 
ties of words, and theſc r Law, 

K 2 


ond deniall in a1 
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w_— The E Line, Libr: 
= fue · ui oF Wie, which are oppoſiceto.infegricy add be 
ſtrict propmety of ſpeech,: would fruſtrate whit was purely at 
firſt intended; it will not allow of or endure. Bon flti-nen 
tl. 19. Pag: cengrnit de upicibus juris diſputarv, ſuys Dipian: i It ſuits not 
4. Diʒ Madu: with ſincerity, to contend about curioſities : Senſam non va. 
ul. 2. co: De u nin vecabule amplelli epontrt The true intended ſenſe 
conſt:pecun: and not the bare litteral ſignificationis to be purſued : geri. 
ptam ſequi calumniatoris eſt, boni verb judich, vollutatem 
x Lib al obſ; ſeriptori antoritatemque defendere; ſays Gail. * It is the part oſ 
151. out of a Caviller to keep clo'e to words, bat of an upright Judge, to 
ee pro ce. upbold the intent and meaning of him that ſpake them; Qui 
* pertiviaciter 'a-[cripto recedere non walt, perniciort erat, fayes 
y 61:38. De. Peckiws; / He ſha'l offend perniciouſly, that will grant but 
reg: ju; in 6. in hut the very words will bear, and will be got to yield nofur- 
26 8 ther. : 
And therefore the Civil Law which we have now, had it 
been in being in the third Punick War, when the City of Ca. 
thage by «crafty expoſition of words was quite demoliſhed 
by order of the Roman Senate, after they had firſt given their 
aich to the Carthaginians, in theſe: expreſſions, Civitatem 
Carthaginic ſalvam foe, jura, privilegia, immunitates eaſdem - 
iure quibus anten . aß fuiſſent, The City of Car- 
thage ſhould be ſaved; and the ſame rights, immunities, and 
- priviledges ſhould be continued unto them which they (always 
bad; would have condemn'd the whole Senate for ſuch their 
breach of faith and treachery, though there was not the life of 
any perſon touch d. For ho could doubt; but that the Cat · 
thaginians articling fon the ſafetyof the City, did aim and in- 
to have the place as ell as the perſonaꝰ And it 
was a ſhameful defence to: ſay /n the Rymans did, that when 
$26 the people of the City were all preſerved and bept elive; the 
; ttue City was, faved, which was as mack as they i 
: though the walls and buildings themſelves were deſtroyed ; 
Copitutem' mbit b mis continers.,; The! word City 
Dn nn org Tn_ 
For alcho dict propriety of aps ien that ie 
difference eee, e ache iel Cann 


en. u e ase 69 


t incols; yt; 6 $9 aA | 
wer wiliterss fimpl citatis, (ayes Allircm Genii/as ; & It is for 2 De ju: Bell: 
Lawyers to catch at words, — erm whoſe plain 4b: 2.54. 4. 


meading not of ſuch nice-diſt:nRions. +1» f6de, you ſen» | 
ſeris non quid. dixeru cogitanduw eft,, ſays Grotins ; Where p. ju; Bk: 
faith is given, what was meant is to be regarded rather then 50 x cor 16; 
what was ſpoken - The Platzans were as falſe and unworthy, nut 1. out of 
when after they had promiſed to ſend home the Priſoners taken, T.. 
ſlew them firſt; and ſo ſent them home dead, 9% cadavers | 
eſſent captivi. & mortuus he mo eſſet bomo, ſays Alberic us Gen- 
tilis:; b as if it were to he believed, that the Carkaſes were the 1, 6: 4. 
Priſoners themſelves, or a man dead could be thought a man. 
Aad as deceitſul were the Bæotians too, who having ingaged 
to reſtore the City, did deliver it up, not ſtanding, but raſed 
and pulid down. So was it an act moſt treacherous and falſe in 
Alexander, who firft gave a beſieged Town an Aſſurance that 
they ſhould go forth of the ſown ſafely; and then after they 
were quite gone forth, and ſet ſorward ſome part of their way, 
put them alto the ſword. Groias ſays truly, e, fran. c 4 4:16, out 
dibus «ſtrings. non diſſolvi perjurium, by ſuch fraudulent. evaſi· of rue 
ſions perjury is rather augmented then wiped away. 

In Contracts between Priaces or ſeveral States, exaberantior 
far! requiritur, a greater meaſure of ſincereneſs is required, 
— ſubtil inter pretations ought to be avoided; and ſuch a meat 

ought. to, be 7 to their compacts, as not Criticks, but 

— — — plainyde aling men may like of, and which was moſt 
probably intended by bim for . ſake and bene fit they 
were originally made. And in ſuch ſenſe Divines do agree al 
Oaths ought to be taken; Lnacunque arte verbor um qui juren, 
Dew ramen qui conſcientie teſts eſt, ita hoc accipit ſicut ile 
oni jur ai ur 1ntelligat c lays dfidere; cited in the Canon Law. 4 Let dc. quae 
the word by which we ſwear be never ſo arvficially laid, yet ia. gun 
God co whom our moſt, ſecret; thoughts are maniſeſt, takes 
everyouth-inſuch a ſeuſe, as it is gaderſtoog. by him to whom 
ſuch Oath is made. For which cauſe dt Auſtis . . e Fiſt: * 
ced thym perjured, qui [ervatiu:werby , txpetta _ 
iu, juratum ef}, decepe unt; (Wine having tu — cow 
wards, ha vc tcuttrated the true expeRation of thoſe to whom 


they 


2 Liwef Lows; 1 f 
a they ſware.Everins the Civil end Canon Lawboth, deems them 
not fuifilices bat fraudulent ronſgreſſours of a Law; thee 
. perform the words, but act againſt the erue and mean 
ing of it. Cet of, d commitrit in lem: ui vir ten 
£45. Cod. De gi cpleftens, contre legs nitienr veluntarew : Whoſoever 
legi, reg 83:0: keeping ſtrictiy tothe words of a Law, perverts the intent, does 
reg.ju, in . _ clearly offend againſt ir: For Lex won is virbur-ſed in ſerfs, 
| LE & faliu verborum, ſed in medulla cos ſiſbit, lays 
+ D.reg. 88. 95 Ihe Law lies not in the outward bark of the words, 

BS. 7. butin ith and marrow, which is the ſenſe. 
. laſt Wills and Teſtaments, it will have the minde 
of the Teſtator, if known, to be purſued, whar- 
; 8 nification of the words be. Nes enim 
bl. 69. Pareg. cauſa teſt ameatoram, ſays Marcellus, b ad definitionem ntique 
1. Di de l · 3» deſcendendum eſt, e. abuſi v lequantur, kgs 1 

; nominibus ac. wieabulis ſemper utantar : In queſtions 
Wills, —.— — flie — that the — will in ex- 
tremity moſt improperly, and they are but 
few that can deliver themſelves in proper and apt expre ſſions. 
i be emed ale. And therefore ſays Mantira, i Cavinium off, ne dum winiia - 
8 5 Tit.. ſubtilitatꝰ verbowwns miimwr, vera judicia defunctorum fabver- 
B tasta; We muſt rake beed, that we do not fo preciſely ob- 
- ſerve the words, as to diſappoint-the true intentions of him 
chat uttered them. From which ſentences and ſayings of the 
8 — it is clear, _ — we mmm or pro- 
priety of language is of any regard in the Civil Law, in com- 
pariſon of truth, faithfuloeſs and integrity. For verba- - wents, 
nos ment wird {ervire debet. Words were made as inftruments 
to ew and expreſs the -mind, and not te command or con- 
troul it. 8 

Further. ie rakes care to ſuppreſs not onely thoſe things 
which are evil, bur ſome things alſo which ure no 
IT Ce a es eg No 
I. 144 Dig, -lices hene of ; & Every t that is lawfiil, 
[= 3 ed ee and bythe marine buy fur Divorced wiſe 
again marris 2 er, Io, | 
not daughter in law to the fir busband, nor any way of - 
—— allied unto him, face the fick marriage — 


p.. Tho Gol 1 Lr. "x 
ved, yet he cannot marry ber t Neither will it alldey the father 2 Inf; 
to marry bis baſtard z nor the father to the ſons 4. 
ſpouſe, uche benen y hs" ſackts; the res ſon is, quent 
am in centrabendia matrimonii naturalt yur & puder in 
——— vnmardpiem=erry it ought to be conſidei 
what nature and fobriety does af{ow of ; aud where it be do 


ml. 1. Pardg. 
di Devi. 


. There be — — — 235 
1 to do, though otherwiſe the Law will permit us to do 


The Civil La els the very Emperour bimfelf, that for him - 
to-demand a Legacy by a Will that was void, inverecundum ep; 
it was undecent. Decet enim tuntam maejeftatem earſervre lege: 
quebut ipſo ſolatus ofſe videtur; It i moſt beſeeming his High- plz Dig ds - 
neſs for to- keep thoſe Laws whereof he may ſeem to be free. 4g. 
And gain, Digna vox oft majrſtate regnantis, legibut albigatums--- 
fe It is language worthy of a Prince, to acknow- 210 cu. De ts-- 

1 What did Sexece in his 

Philoſopbical precepts ſay more, when he cried out; Jan 
— ad ligen bonwns ofſe 7 9 nant Letivs 72 
raw pant quam joru regula ? multa vhs: hbamenit as, libe- 
ralites , juſtitie , fider eig. qus omi —— N 
der ſunt. How poor is that innocence, to be but ar Nen 
10 the Law ? How much further does the officious + 
re which men owe t one another go, then the letter 
rule of Law? How 5 _ be chere, which Piety, 
Humanity, Nobleneſs, * . 2 erack; 
— vrare h 10n of the Law altopether r Nibil u. bh 

When any thing in Wills, Contracts, Laus, tans: iam graum eff 
Teſtimonies, is rendred ſo doubeſbl, tot it is capuble of te. quam bumani- 
wick and ſevete as well as u mild and temperate, of en dio — lays Full 
en well as © favourable meaning; it does fo moch affe@clemen- Ie 12.57. ©, 


, Kptleneſs, ard moderation, . that the geatleſt and the ſo of, 1 
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1; 47 | Wfivterpretition(hall be. choſen; pod it {hal} be taken/io'the 

+ ©, mildeſt and beſt ſenſe. What is-odious and pumifhing, t f- 

firains and keeps in to the utmoſt. and admits of nothing wore 
in that caſe, then the ſtrict propriety of words will enforce. 
But What is favourable, gracious , and plesſing, it enlarges 
and widens, by Aretebing them even to an improper ſenſe and 
;fication. - Theſe rules therefore and ſuch like are to be fre · 
Mencly met wichall. Semper in dubiis benigniora preferends 
1156. Dig. De /unt. + Rapienda occaſio eſt que prebet benignins reiponſum i. 
rg. In re dubia benigniorem interpretationem ſequi, non minus juſtini 
t 1. 168, Dig. of tutius. u In peralibus cauſis henigniur eft interpre- 


_ 2 14 e 
nt DE. dum. x Satins oft impunitum manere fac inus necentis, quan 
4 © nnocentemcondemnare. ) Semper in abſcuru, quod minimum oft 


11155. Pong. [equimur. 3 Odia reſtringi, & favores convent? ampliars; «and 
fn. Dig.ced, ea. the like to an infinite number. Not any thing ſhort of the ſame 
＋ m_ D. Seneca, b when be ſayes ; Reus ſententic paribus alſalvitur, & 
nk 's ** ſemper 'quicquid dubium eſt, bumanit as inclinar in mwelins ; 
219. Dig.De Where the ſuffrages of a Court are equal, the defendant ftands - 
reg. jur. acquitted ; and where any thing happens to be donbtſul, cle- 
menen will alwayes pitch upon the gentleſt reſolution. - | 

b Epif.fa,  _; Neither. does it derogate from the clemency of the Civil 
D . Ja, that it ſeems to deal ſo-ſharply with thoſe (againſt whom | 

there are grounds enough to ſuſpeR them of ſome enormous 
crimes whereof they are accuſed, but not evidence full enough | 

D. & Co. to-condemn them) as'to allow ſuch perſons to be «ſet upon | 
dt.. Laſtion. the Rack, thereby to manifeſt-their innocence by an obſtinate | 

denial, or to diſcover their guilt by s plain confeſſion, For the | 
onely \ground- of this auſtere proceeding was a great tender- 

neſs not to take away the lives of any, but upon moſt manifeſt 6 

and undeniable proof; and yet with a care notwithſtanding; 4 

char for want of ſuch full and clear proof (which offenders 

through their ſecret workings would alwayes labour to prevent) 4 
offences ſhould not go unpuniſhed, to the endangering of the . 

A 
Fl 


publick peace and welfare of other men. | 

| When a man is criminally accuſed, there are but two wayes 

. 2x to convict him, either by his confeſſion, or by proof. ; As to 
.< - -.  ----confeffion; where is it ſeep that he chat dares to offend higb- 
8 Ipx, when he comes to be examined, does not deny nn 


* 
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tu ho is there that does not encuſe him for ſeeking thus to 
preſerve himſelſꝰ Mar of ei qui // ſuum qualiter 


means to avoid the ſhedding of his own bloud, As to e. 


by 
proof, the Romans were ſo tender of the lives and pet ſonal 


uſety of their people, that to convict a man by proof it was no 
eaſie. thing, but very difficult; for they would neither iaflick 
any corporal puniſhment, nor condemn any man to death, as 


iſtian States do at this day, upon the teſtimony of one 
fi witneſs, though preſeat wheathe act was done. e And e Gone. uar. 


in this it did exactly follow the beſt pattern of all other, the Law reſol. Ten. 3. ce. 


of God ; f One n rr ergo * e 

isviquity, or for any fon, in any fin that he finneth : 48 the mont f 

Wo ey or ut the month of three witneſſes ſhall the matter be . 

rftabliſbed. * 

Fa. the Roman Law therefore, before death or other perſo- n 

nal puniſhment could be inflicted, there were to be two witneſ- 

ſes. they muſt be free from all exception, and eſpecially they 

muſt be none of the accuſeds complices, who 4 could not be £1 Final,co.de 

evidence a ainft one another; they muſt not hy remote circum- «cuſas. 
ſtances, or by any light b preſumprions, but clearly and conclu- h Labem 
dently de poſe the thing; and their teſtimony muſt be agreeing Nr 

| alſo not onely as to the act done, but as to place, time, perſon, De fen. 

and other material circumſtances, wherein if they did vary or 

diſagree, the proof was inſufficient. Three of the Roman Em- 

perours, Gaia, Y alentinian, and Theedefoxe, did all agree 

in giving to all-publick accuſers this advertiſement : i Sci i 5-25.00, De 

cunts accuſatores cum ſe rem deferre is publizan netionew debere, ©1906 

Ju wwe fit idoncis teftibus, wel inſtrut a apertiſſimis documes- 

tu, vel indicii ad probationem indabitatii & luce clarioribus 

expedite; Let allaccuſers take notice, that they muſt offer that 

to publick Trial which is farniſhed with legal witneſſes, or at- 
tended with moſt luculent proof, or may be made out by argu- 

— ate conviction, and clearer then the light 

N 4 ; . 

Tube eaſe therefore thus Randing, that the wickedneſs of Men 

was grown ſunuriant * 

alrogether, 


gualiter redemprams woluit, ayes the © Civil Law it ſelf that is, 41.r. Dig. De 
He is to be pardoned, meaning as to puniſhment, that labours bens cours qui 
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without any rule or meaſure at ell, and not as it was praftiſed 
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under the rules and cautions of the Roman Law. As for the 
ocher, though he is zealous to prefer the Law of this Nation 
before the Civil Law, and all other Laws of the World beſides, 
yet · he could not have been fo bitter in cenſuring the Civil Law 
in this particular, if he had remembred with what meaſure of 
ſeverity thoſe that are arraigned for capital crimes, are handled 
by that Law that he does ſo much commend, which, becauſe 


others of that profeſſion have lately taken ſuch free notice of, 


themſelves need not mention. 8 

And yet was not this practiſed amongſt the Romans onely, 
nor r they the firſt authors of it; for they took it from the Mere mejorum 
Grzcians;. and from the people of Rhodes, whom they follom - iuredudtum ef 
ed in moſt things. And / Weſexbeck ſayes of it, that it was mo inquis cicero, ud 
antiquiſſimus, omnium fere bene inſtitutoram pepulorum commu- ber zermm 4 
ni; ut noy immerito pro lege ac j ars quodam gentium babeatur ; ener” pcs 
It was an ancient obſervation, common almoſt to all well or- n . 
dered Common-wealths, that it may very juſtly be accounted I para. Dig. de 
of as it were a Law of Nations. And if we look into our own Queſtion. ru 3. 
Hiſtorians 5 and * Books of 'Law, we ſhall find that there has t Cowels Interp. 
been a kind of trial very anciently in uſe amongſt our ſelves here yerb.0rdcd, 


in England, very near to this of the Romans, and in ſeverity , which was 


no whit inferiour: For there were certain Ordeal Laws which - praiſed upon 
were uſed in ſuch doubtſul cafes, whereby hen clear and ma- Luan Emme 
nifeſt-proofs' were wanting, they did try and find out whether the Mother of 


the acculed were guilty or gailtleſs. And this they were wont 10 2 


execute one of theſe three wayes, either by fire, or by water, * clear her ſelf 


or by combate. For ſometimes men were enforced to decide of Adukery 
matters in controverſie not onely criminal but civil, by the wich 4fwur 


death of one another in a Duel. Sometimes they were adjudg- Kibop of En- 
ed to take red · hot Irons into their bare hands; and ſometimes beſter, or as 


ſome write, up- 


'to walk bare · foot over red hot ploagh-ſhares blind-fold. on. Aüwinbim- 


Their. judgment by water was either by —— ing the party ſell. Ha K. 
accuſed to thruſt his armes up to his — in feething hot Alg. of Gods 
water, or by having a cord tied about him under his armes, Pe 5 
TT 
ln theſe caſes, if the accuſed parties go over ſeren plough- aeg. Anno * 


- ſhares laid alittle diſtance one from another, and either tread 1030. 


L 2 befides 


Penis, enormons, and not ſo linde x..a5 was to be puniſbed 
mae l.. ment or pecuniary ſatiafa tion, bat eirher -drach or corporal. 


n  -putiiſhmentwasto-ſollowit. 

| Secondly, it never ooudd be bad wheverbere could he got- ; 
ten a full and a ſuffiient proof so cb n without it. For this - | 

v1 2. % % ns to be the halt meam to bring ſorth the truth, when 7 a 

Quin. other means did fail. 


z-Malth india oſſenee s to be made out ⁊ with ſuch an 
b, other States would be fufficient to take away life it felf, if che 
ne were opal : for either © muſbbe proved by one witneſs. 
. Wa. bo ſaw it done, or i it could ao otherwiſe be made our then 


4. -f6s. 


Thr Lew'of Lum, Lin 
upon them wich their bare feer, or 3 
. bre unde, dd rc oem: 
not ſcalded; or chey that were cuſt into a river, didink down. 5 
into the bottom thereof until e 9s | 
Barben innocent and not guilty : but 2 
the hotirons, or ſcalded by the hot water, or could not ſink 
bottome of the river, or were ſlain or vunqiſhod in the 
—— in ſuch caſes they were pronounced guilty. 

But further, this 2 moſt. — pot — 
mans, was temper a very great allay of ten and 
care towards the accuſed offender ; as my be ſeen by the many 
and moſt prudent cautiom that were obſervod in it. For 

Firſt, the offence in which ſuch . — 


Thirdly, Before u min could be brought to the rack, the | 
a in ſome 


i dy circuraliances, they muſt be very p 


| and — 5 
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\ Fourrhly, ah acooſed perfor bad all free licenſogiren bit 
the accuſurs proof, to bis Witneſſes, _ 
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emed ef the body cher is to lufer, and no furcher chen 


may ſervt to draw out the truth, wt moderate rationis tempera» 
mu defpdrrant, ſayes 4 Arcadins; and, wt hem ſalvas fit vel d 1.10. hg.. 


Ine, as may fund with all ficting and rex- Dig. De gf. 


ſonable moderation; and that he may be preſerved either to 
innocence or to pun It. = 
-. Simthly, The Law | ing gave ſo little credit to any 
conſeſſion made under ſuch bitter ſufferings , becauſe it might 
be. extored by forte, and out of a hope to be rid of the pre- 
ſent pin, rather then that they were the words of truth, that 
it would never condemn upon any ſuch confeſſion, except the 
accuſed being redeemed from dis pain, and in bis full li- 
— did again confeſs the very ſame thing; nor then neither, 
_ that which was confeſſed were more probable to be falſe then - 
True. 
Leflly, the Judge that examined him in ſuch extremities, was 
directed to bear himfelf ſo cautiouſly, © ws non ſuggerere inter» e f f. ps. at. 
vegute, ſed ab es potius vrrit ate requirere vidratur; that the Dig. cod. - 
truth ſhould rather come freely from bimſelf, then any thing 
ſhould be ſuggeſted to him. He was alſo diligently to mind 
with what voice he ſpake, high or low, how freely ſuch confeſ> f 1. rs. parc. 
fion fell from bim, or whether it came with reluctancy; and to 5- De cal. 
| what-his credit and condition of liſe had been inthe Lee 
place where he lived. Plarimum in excentienda veritate.ſays f Ar- ne (e quidem 
cadivs, etiam vor ipſa, & cognitions ſubtilis diligentia affert. ier tos cruces 
Nan & tx ſermone, & ex 00, qua quis conſt antia, qua trepida - & — 
Pone quid dictret ; wel cujus exiftimationts quiſque in civitate — — 1 


ſua of, quedam ad iluminandam vrritatem in. lncem .emer-- ia ſayes Gro 
gam. | dis de jur. Bell... 
Theſe were the cautions which the Roman State did preſcribe lib. 2. ca. 20. au. 
to be uſed in this ſnarp, but as their policy flood (who did not ** 
love upon a flender proof to take away the lives of their peo. b Dum 
ple) very neceſſary courſe: of trial by torture; which peace- — 
able and juſt· men could not be offended with, becauſe it was to _—- * - 
e defend ani ſocure them from the rage and the rapine of vile lahme. Reg. 
men: And iſ evil men did groan under that ſeverity, they had 4. De reg . 
their-deſert, and might & thank themſelves. And —_ it in 6. 
; ur: 


The Law of Laws, Libr. JF 
might poMMbly, bow beit very rarely happen, that ſore innocene 
man might wrongfully ſuffer ſometimes under that trial; yet 
what ſo perſect or exact a trial can there be deviſed or thought 
of, under which that rare accident may not alſo beꝰ for wben 
we have done all that we can, yet we can flill but judge as 
Men. . 
In defence whereof I have therefore taken the liberty to inſiſt 
the longer, becauſe once at a publick ſolemn meeting, where the 
keeping vp of this Proſe fſilon came to be conſidered of, I took 
notice that this ſmall part of the Civil Law was enforced by a 
worthy Gentleman, quem bonors cauſa non nomino, as à main obje- 
ction, upon which he would have that whole Law to be quite laid 
aſide, by which rule 1know not what Law there is, or ever was, 
that would ſtand: and for -this reaſon alſo, to ſhew how wiſe 
and rational that Law is, everrin that whieh thoſe that do not 
fully underſtand it, would ſo much condemn it for: and how es- 
ſily in all other matters it may be defended, if ſo well mair- 
rain*d in this. To go on therefore in pur ſuit of my firſt deſign. 
The Civil Law will ba ve rigour alwayes give place to equity. 
Placuit in omnibus rebus precipuam efſe juſtitia aquitatiſque, 
118. Ce ie gu- quam ſtrifti juris rationem, i ſayes the Law; It is enacted that 
dic. in all things there ought to be a greater conſideration of rigbt 
and equity then of ſtrict and exact rule. For if every caſe, when 
cirtumſtances be clean different, ſhould be meaſured by one 
and the ſame rule, ſab aut horitate juris ſcientie perniciore ali- 
kl Sſerum, quando erraretur, ſayes Panlut k; Under pretence of obſer- 
dig. de vb. ving Law, we may at one time or other fall into dangerous er- 
«blig. pareg· J. rour. If a man leaves goods in my hands to keep for him, the 
| Law doth ſtrictly enjoyn me to reftore them when they are de- 
lire ru dis. manded i: But if afterwards this mans goods ſhall be confiſcate, 
Ire Tis dig. . . os 
as being condema'd for ſome capital crime; or if it appears that 
theſe goods were ſtollen, and that the true owner comes to 
0 claim them, I ſhould erre injuriouſly to keep my ſelf to the 
ſtrict rule of reſtoring the goods preciſely from whence | bad 
them, and not to deliver them up to the State, or to return 
them to the true and juſt owner. Hec iff bena fides, ſayes Try" 
m L. 31.dig. phorinus, m ut commiſſaw rem recipiat is, qui dedit. Sed fi 1011. 
Depoſ uc. i. u rei equitarem, que 1x omnibus perſonis qua negecio iſto con 
tinguntur, 
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Th civil Law: 8 
tinguntur, impletur, mibi reddenda ſunt, 4 quo, facto ſceleſtiſſimo 
adempta ſunt. Et probe haus efſe juſtitiam, 2 ſuum cuique 
ita tribuit, ut non di ſtrahatur ab ullius juſtiore repetitione , It is 
boneſty to return the goods to him that left them with me. But 
if the equity / of the whole caſe be conſidered, and the perſons 
chat are concerned in it, they are better returned to him from 
whom they were unjuftly taken. I allow · that juſtice, ſayes be, 
which does ſo render back to every one his own, as that thereby 
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no injury is done to another ho has a better right therein. 


And trom this equity js it that ſeveral wayes and means are 
ordained, of reſtoring men to their firſt ſtate and condition, from 
whence in ſtrictneſs of Law they are fallen: For if a man 
through threats, or any crafty practice of another, or by 
his want of full age, or by his being. not :preſent, or through 
ſome ſt por errour which a wiſer then he might have commit- 
ted, be fallen into ſome great miſchief, equity in ſuch caſes will 
relieve him againſt the Law. Hence is it that the Law appoints 
the Judge, equitatem ſemper ante oc»lot habere, 9 to have equi- n rg. 771. Dig; 
ty before his eyes; and that upon the entrance into his office he de in ineg.reft.. 
ſhall cake an oath, i judicando velit <quitatem ſequi, pthat ol.4 preg 1. 
he will judge according to equity; and that all bargains are tos Dig de co guod + 
be interpreted by equit . 9 Alſo ſometimes we may depart from 1 . 
the very nature of the contract, and the very words of the will, Oy Dig. Pro. 
to follow equity. 7 Alſo ſolemanities.and formes of Law, though %. 
they ought ro be moſt carefully obſerved, becauſe they are or- + Brunch. l.. 
dained as rules for all caſes, yet upon the ground of manifeſt Dig de reg | 
equity there may be a deviation from them too. Et. nibil faci· i „. Dig. de in 
le mutandum eſt ex ſolennibus, tamen ubi <quitas evidens po integurtſt. 
ſeit, ſubveniendum «ft, / | . K I; 
And yet will not the Law allow ofthe relief of equity in any P 
caſe, which is ſpecially even with all its eircumſtances ſettled by Rnd legit 
Law, bow rigorous ſoever the determination of the Law be: „es eſt pore- 
for written rigour ſhall be preferr'd before unwritten equity. 1 flar,quam equi-. 
Clementiores lege judirer eſſe non oportet; Judges ought not to , Reer. 
be mercifal above that that. che Law it ſelf is But it lets in e D 
ty where the Law is general, and the caſe in fact is accompanied, ruique liceres. 
with ſuch ſpecial circumſtances, that in all likelihood the Lam ne- Bodin de reps . 
ver took it into conſideration; which if it had, it * lid. . ca. . 
82 * un 
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be ſo free to bury the dead, and to pay all ſuch funeral reſpect: 
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place of burial, it may be ſtuied 
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he K Lows, . Ibn 7 
wiſt bave made en exception in that caſe; For u afriftorty 
fayes, equitas mbil alind eff | ee | 
pretermiſit ; be no more then 4 "3 
that which the is ſilent in; Neither does it allow of a wan» _ 
dering, imaginary, or unreſtrained equity, but what is eitber 
yritteo and authentick from the Law it ſelf, or what is manifeſt 
and evident to wiſe, rational, and the beſt diſcerning men (1 
mean thoſe that are skill'd and well fludied in the Civil Law, and 
not your vulgar rational men) by deductions and -reafonings 
from the Law given in the like caſes. Non peſſant amnes articals - 
fgillatim ant -degibus ant ſenatuſconſultu comprehendi; ſed 
cum in aliqua canſa ſententia corum manifeſta eſt, uu qui juriſ+ 
diftioni præeſt, ad ſimilis precedere, atg, its jus dicere duet: 
Laws and decrees cannot hit every circumſtance, but when their 
determination is certain in any one caſe, by that the Judge may 
do right in other caſes that are like it a. & 

As it treats the living with all gentleneſs and equity, ſo it ex- 
tends its bumanity and tender conſideration to the dead too, and 
is indulgent to thoſe chat lie in their very graves. And there- 
fore it will have the heirs and executors of a deceaſed perſon to 


as are due, that it will not ſuffer any action to be b 
any demand to be made of any thing that was owing 


br, or 
bim 


that is dead, by the ſpace of nine dayes. -x Nor can any legal 


roceſs be ferved upon thoſe that are accompanying the c 
2 And fo far is it from 2 — 
inhumanity of choſe, that for money owinꝑ by the decraſed will 
arreſt and ſtay the body from burial till payment made, or fell 
ſecurity given, that it inflicts a ſharp puniſhment upon ſuch 

2 for they do not onely quite loſe that which 
ey labour to recover by fo foul an action, but alſo forfeit as 
much in value to the deceafeds heirs; and a third part of their 
eſtate is confiſcate, and they make themſelves infamous+. 

And if there be ſuch a cuſtome which 1 have heard is preten- 
ded to by iſhes within this Nation, and pra ctiſed allo, 
that when a dead corps is eurried through towards ſome further 


is fuck acuſtome - 


Caps. The eil Law: 


TY which the Civil Law eis againſt. For that Lawexpreſly provides; 


at corpors aut eſſa morrnorum detinerentur ant vexarentwr; ne 
ve probib rent ur, quo mints. via publics transferrentar , 
ant ud minus ſepelirentur; that the bodies and bones of 


the dead be not ſtaied or troubled, nor that any reſtraint 


be to binder their paſſage along the high-way to and fro, or 
to obſtruct their burial. « And generally withont exception 
either of place or perſon, ſayes directly, that no ſuch fee ox 
toll ſhall. be paid. “ 1» null quopiam loco vectigal ab aliqua per- 


ſena-pro-corporibus 4x uns leco in alium tranſlatis præſtetur; No relig. & ſumpe. 
fee ſhall be paid by any perſon in any place for the removing of fun. 3j. 


a corps from one place to another. | 
And furely if the firft ground from whence that cuſtome cam 
were known, we ſhould be willing for Religion ſake to lay it 
down. For our ſuperſtitious anceſtours believing that the pray- 
ers of the living were uſeful to the ſouls of the dead, were wont 
as often as they carried forth any dead body to be buried, to 
ſtay in every convenient Town through which they went, to 
receive the prayers of the devout people for the ſoul of their 
deceaſed Brother; In recompence whereof it is probable, that 
ſomething was in charity beſtowed for the poor of that place,or 
to ſome other end. Which at firſt proceeding from bounty, we 
have no cauſe to turn it into a duty, eſpecially to paſs an indig- 
_ nity upon the dead, and when we beftow not the prayers as they 
did;nor indeed can think them · profitable as they applied them. 
Neither is the Law ſo careſul to conduct the dead quietly to 
their graves, as it. is ſevere in puniſbing thoſe that ſhall difturb 
their bodies there, or ſhall demoliſh or deface their ſepulchres. 
The place where the dead body lies is eſteemed Religious, and 
the injury done to the body it ſelf, or to the monument thereof, 
accounted no leſs then ſacriledge. x 


If it be done riotouſly and with Armes, the crime is capital; pulb-vid. 


if without, it is to be conſidered whether the body be pull d out 

of the grave, and then it is apical to thoſe of the meaner ſort, 
but others of better rank are baniſhed, or condemned to work in 
the Mines. But if the ſepulchre be onely demoliſhed or deſa- 


ced, 8 penalty is pajd to the Exchequer, aud good reparation 


given to the next heirs, and: divers other ments be ſides 
ited ». W ae, 


4 
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: The Law of Laws, Lib. 
y, though the Body de inrerr'd in another mans private 
_ though it does not allow of che act, bur will order the 
ro be removed, or the value thereof to be paid to the om 
ner of the ſoyl, yet it will not ſuffer the ger of the ground, 
of his own head to unbury or thke away the body, proprey re- 
vertntians maninm, & quia corpuu um von oft inquittan- 
dum, for the honour due to the Ghoſts of the dead, and be- 
cauſe dead men once interr'd onght not to be diſterd'd ; dar er 
ther the Prince or the chief Prieſt mult give or wars. 
1 rant for the ſame. & Finally, ihe debt contracted by the deces. 
ſunp.fo; fes in the time of bis fickneſs or about his burial , ſhall be peil 
* 4 before all other debts whatſoever, a | 
lg fn. Tei all its conflitutions it oppoſeth and ſertech it ſelf againſt 
* ce. cad. — 2 — — and hateth that wrong that come 
from the r greatneſs of any perſon.” If a perſon of 
Hononr- ſhall forcibly y carty away a Virgin, or invade the poſ-. 
feſlion of another, he Chal be tried by the ordinary Jadpe of 
the place where be offendeth,-and not be altowed any higher 
or more noble Judge, which elſe de may claim to have + for 
om bwj uſimodi homorum rem excladit, ſayes the Text of the 
bt l ſena- Law; 6 His gaie renders him uncapable of any ſuch Honours 
ia vet clarifſ. dle Priviledge. Neque bones ei ſer vatur qui ſe is unte freu 
.A. d dedyxit ; © Honour is no protection for hit that harh ftained 
run m. it —— 14 — _ Mn 
not allow perſons of great power or ace to in- 
'reteſt themſelves in the controverſies or litigious eſtates of 
others, neither by ſolliciting them in Court, nor having their 
names uſed to countenanee dem; ue tniertf imp r 
dt. C Ne li- tantium interceſſtonibns nnd, forms the Text; d that is, 
clas potent. pa · 3 dear down and . —— Ney, 


occaſion are frequent and common in the Law every where: . 
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Petition being made to Gurdias the Emperour, that he would 
ſuffer it, his anſwer was, ¶ antra jurw rationem defideras ;, g The g1.1.Co; Ne 
requeſt was oppoſite to right reaſon. The ſame Emperour be» I cus vel reſp. 
ing asked again the ſame thing, ſaid, Hoe temwporum weorym 

diſcipline non patitur. UV nde jus tuum, fi quad tibi competit, ci- 

tra invidiam fiſci mei tueri ſolenniter cura; þ that is, it agrees hl. a. (acod- 
not with my faſhion or government ſo to do. If therefore you | 
have a right, proſecute it in your own name, withont — 

into odium my Exchequer. The Emperonrs Dicelefian 

Maximilian to the ſame thing peremptorily ſay , Abhorret # | 
ſeculo neftro ; 5 It was a thing that be and all of his time abhor- i l · Co. cad. 
red: And again, & that it was contre ſeculi ſxizrevgniliitatemy & 1. 4. CV. cod. 
It would be an inlet to a general diſtemper to permit it- | 
It will not endure any frandulent, fallacious, or deceitful 
dealing. / If a man does wilfully alien to defraud his adverſary, T ur A 
din eck is vain; for in the eye of the Law he in taken to be in ©,5%* Oo 
poſſeſſion Kill. Qi dels defierit poſſidere, pro poſſidente damma- 

aur; quia pro peſſeſſione dolus eff. m Eſpecially it hates deceit m l. 13. Dig. 
moſt in choſe, whom it is moſt to relieve when they are de vc qu. 
deceived. The Civil Law allows not a woman a capacity to be 


, 
wrought upon; » Which 


— juſtly 1 — if he 
may y ignorant of win icnlar.; or if 

ents — in mans appareil, the Law will not relieve her, 
ſabvenitur, þ non callid: fn e ita ſminarum, 
ven callidit a, aurilium meruitz p It is their ignorance and weak- p 4. 2 M.. 
neſs that the Law favours, and not their craſt and ſabcilty. So | 
no act is binding to him that is under age. g But if be ſhall 1 
fallaci majoris atatic cis aliquem decipere, ſay and pretend : 


a0 him that deals with him chat be is of full age wehen be is not, 
in chat caſe he ſtands obliged and is remedilen. Mau errau- r l.. Ce. 5 mis. 
bas, * 1 ay — ſe mejor diner, 

02 2 imprudence 


The Law of Laws, Lib. i? 

+ imprudence, and not fraud, that the Law will ſuceour. 
lugratitude is ſo odious in the Civil Law, that if a ſlave that 
has been manumiſed ſhall bzar himſelf unthankful towards his 
Mafter, or if a ſon ſhall recompence the benefit of being quit of 
his fathers power and command, with ſome injurious act or oſ. 
fice againſt his father, they may both for their ingratitude be 

- ſWeſeab, Po. brought into their former yoke again. / And generally, if 1 

res. Dig de ob- have out of my free bouaty beſtowed any thing upon another, 

ſequprent.& if he ſhall attempt to betray my life or eſtate to miſchief, or paſs 

patron. præſtand. | 2 

f upon me any weighty injury, I need not ſuffer my bounty to 

| remain with ſo unworthy a perſon, but may recall it again from 

tl to. che bim; t Cùm magis in cos collata liberalitas ad obſequium cos incl 

rrucand. Dong, ware deberet, quam ad inſolentiam erigers; u Since bounty 

ul.1.60,cod. ougnt to invite men to be rather obſequious then inſolent.How- 

beit my heir, if I die, ſhall not. ſuc to recovet ir: Etenim þ 

ipſe qui hoc paſſus eſt, tacuerit, filemtium- ejus maneat ſempey, 

xd.lto; Afayesthe Law x If Lagaioſt whom the ingratitude was com- 
mitted did not complain, let it be buried in ſilence for ever. 

The elegance wherewith it has expreſſed its deteſtation and 

ſeverity againſt- the odious and unnatural ſin of men carnally 

mixing with one another, is very remarkable: Cùm vir nubit 

in feminam viris porrecturam, quid cupiatur, abi ſexus perdidit 

| locus t ubi ſcelus eſt id, quod non proficit, ſcire ; Obi Venue ma- 

tatur in alieram formam; Ubi mer quaritur, nec viletur i 

Fabrmiu inſurgere leger, armari jar gladio ultorte, ut exquiſity 

 ylzi.coad!, n, ſnbdantur infames, qui: ſunt vel futuri ſunt rei. y The 

gl. de Adu. Rate and quality of che matter requires me not to tranſlate the 

words, though moſt elegant. | 

The order that the Civil Law has fetled for the ftiaring of 

mans eſtate who dies inteſtate, is very natural, juſt; and:ratio- 

nal. It ſets no difference beten land and goods, nor between 

eldeſt and youngeR, norimale and female, but divides the wbole 

equally amongſt them; yet it has a reſpect to diftance and pro- 

inquity of degrees, and conſidert the whole blond and the 

F half after a different manner. It calls firſt children; if they fail, 

> ary ib in; Then parents; if they fail too, chen the next collateral Kin- 
. , dred. And when I ſay that children ſhall ſucceed in the firſt 


teſt. cuienꝛ. in | 
N place, I do thereby.exclnde and. bar Grand: children, ſo loog 


A 


a 
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Caps. The Civil Law; 85 
as their patents are alive : for proximier in gradi ſemper yemots- 
orem txcludit ;” a the nearer in degree ſhuts our thoſe that are 
further off. Yer if there were divers children at firſt, and one ® P48. Splu- 
of them is dead, who has left children, ſuch Children and. 5, te n. 
Grand- children ſhall facceed together, but they ſhall not all gra ſuicef. 
ſhare alike : for as the children amongſt themſelves ſhall par · 

rake equally ; ſo the children of him that is dead, if there be: 

never o many of them, yet all reprefenting their father and 


coming under bis right, they (hall all have but that portion 


which be ſh ald have had if he had lived. 6 And this the Law bog. n 


calts a ſucceſſion in ftir pet, there being no conſideration had gl Int. De 
of their number, but of their ſtocks onely. And though all the bered. gue 4b 
children of the firſt degree ſhould die, each of them leaviag inef.defer. 


their ſeveral children, be the number equal or unequal; yet Rill 


the children of each child ſhall have but the fathers or mothers 

part; e for ſtill they ſucceed in right of their anceſtour, and not cP:;rag,fn,tnft, 

in any right of their own. 4 cod. | 
When children and all of the deſrendent line do fail, the Law 4 (ent. Para. 

does not onely admit the father and mother in the next place to ©8#*de cop ©, 

ſacceed equally ; but if they fail, the next in degree above them 

in the aſcendent line, as Grand- father and Grand. mother, ſhall 

come in to inherit. And if there be both Grand father and 

Graod- mother by the fathers fide, and Grand- father and 

Graũd- mother by the mothers ſide, the eſtate ſhall be divided 

into two equal parts; the Grand father and Grand- mother by 

the fathers ſide to have one, - and the Grand-father and Grand- 

mother by the mothers ſide to have the other; and though 

there be but one of one (ide, and two of the other, yet the 


diviſion muſt be the ſame. e- | e C. . dict. 


Bur if the perſon that is dead inteſtate, leſt Parents in the Novel. 118. 
aſcendent line, and near kindred in the collateral line, as bro- ; 
chers and ſiſters, the one ſnall not exclude the other, but they 
ſhall all be admitted together, to divide the eftate equally, 
every perſon carrying away an equal ſhare z f and if there be f d 2! 
children of a brother that is dead: they ſhall come in too, but g Scbreidw.. 


no further, then to carry away their fathers part. g Howbeit, . 4 bernd. 


they muſt be brothers or ſiſters of the whole bloud ie bim that und. d 
is.dead, who would come in with the parents : for W or jucred u. 294 
| ers 


A 


=> The Lew of Laws, Lib. . 

b ſchneidw. lot. ſiſters of the half blond ſhall not concur with them; þ : 
— Where the deſcendent and aſcendent line doe both fail, if 
there be brothers alone, they have all alike; but if there be 

children of a brother that is dead concurring with them, they 

muſt yeeld to the children their fathers part. But if there be 

brothers and ſiſters children onely, the brothers and ſiſters be- 

ing all dead, though there be never ſo many of one brother, and 

but one of another, and two of one ſiſter and but one of ano» 

ther, yet all theſe brothers and ſiſters children ſtanding alone, 
bow unequal ſoever they be in number, yet they ſhall all ſhare 
equally ; not each ſtock having what their fathers ſhould have 
i ſchbneidw.tos. had, but every perſon having his equal part in the whole: 5 
cit. Tir de Tertio And this the Law calls ſwceſſio-3n<4pira, a ſucceſſion by the poll. 
. -ordſucced nu. The reaſon why they ſucceed thus differently when they are 
| *. alone, from that which they do when they concur with brothers 
JF and ſiſters to the deceaſed, is, becauſe here they derive no right 
from their anceſtour, but ſucceed by a right of their own, being 
now the decesſeds next of kin: whereas in the other caſe they 
ſucceed by way of repreſentation, and in the right of their pa- 


rent only. 
— brothers and ſiſters and their children do both fail, it is 
a certain and uncontrouled rule, That whoſoever is next in de- 
gree to him that is dead, after theſe in the collateral line, bars 
K Aub. feſt. and ſhuts out all of any d that is further off. 4 For the 
Te right of ion no ſurther, nor to any other 
154. 4. then co brothers children in the collateral line. / Wherefore, 
Novel. 118. if a man dies leaving Uacies and Aunts both by father and mo- 
ther, they are all admitted to have equal ſhares; but no chil 
dren of any Uncle or Aunt that is dead, ſhall be admitted to 
come in with them. And ſo much the Civil Law prefers the whole 
bloud before the half, that:if a man dies, leaving Brothers ofthe 
8 whole blond, and Brothers of the half, the whole blond onely 
m Aub. Ce. are admitted, the half being quite excluded. w Nay further, 
ſumo co. Dc legi · a Brothers ſon of the whole blond ſhall carry away the eſtate 
aim. from the Brother af the half. But if there be no Brothers ar 
Brothers children of the whole bloud, then the Brothers and 
Siſters of the half and their children are let in, to exclude remo- 
u H. 


a 
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Cap.$. The Civil Law: | 87 
bar to ſucceſiion in Brothers and Brothers children, yet does it 
bar no other further off then they. If therefore a man dies lea - 
ving two Uncles, the one Brother of the hole bloud to bis fa · 
ther, the other Brother of the half, the whole bloud here ſhall 
not exclude the half, but they ſhall both ſucceed alike, For in 


the collateral line, after Brothers and Brothers children, /o/uws 


con ſideratur proximitas & parit as graduum, non duplex vircu- 

lum conjunitions; the nearneſs in — "1 reſpect· 

ed, and not the blond. Wherefore they being both in an equal 

degree, they are to be dealt withall in this point of ſaccefvion 

equally. 7 * ; o {.bneidw- lace 
As for the wife, becauſe under the Roman ſtate ſhe might cit. Ti: De 

have a three fold patrimony of her own; Firſt ber dower, ſe- 710 erd;fus- 

condly, the goods that the brought in marriage to her busband *: 34: 

over and above, call'd bona Paraphernalia, or bona extra detem 

and thirdly- goods or eſtate that ſhe kept in her own bands, 

which neyer came to the hands of her husband : p And becaule p Pai de coffr: 

by the courſe of the Civil Law, both her dower and the s in l. mar is. 2c. 

that ſhe brought beſides over and above, her busband being: 4e ru: 

dead, came back to her again, the husband having but · the 

of them during life; q therefore where there was either chil- ql 4.co: ſolute 

dren or kindred, ir did not admit the wife to have any or marimons 

portion in the busbands eftate, but did leave her to enjoy h 

own. 
But if the caſe were ſuch, that ſhe bad-no portion to bring in 

marriage, or had but a ſlender one, and that ſhe has nothing 

or not enough of her own to ſubſiſt with, nor otherwiſe be 

provided for by her basband, the Law does then allow ber a 

fourth part out of her husbands eftate, if there be three children 

or under; but if there be more, ſhe ſhall then bave an equal 


ſhare with them for her liſe. But if there be kindred onely,and 


no children, or if the children that be, be not her children, but , ,,.4.,, cer. 
children ef another marriage, ſhe ſhall have the property there- co: #nde vir & 
af for ever. r | Fer: ſcbneidw: 
But there is nothing that the Civil Law is more ſtrict and ſol r Tit. Pe 
lieitous in, then to keep men faſt to ſuch promiſes, covenants, ANY * 
and free gifts that they have made to others, though made ne- (1, 20. Ce. D. 
ver ſo liberally and ſreely, and without any conſideration at — Tranſafh, 
„ Nihil 


_ 
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88 The Law of Laws, Lib.z © 
Nikhil ita fidei congruit humane, quam ea qud placnerant, cuſtes 

(Lo (6. De diri; Nothing ſuits better with common honeſty, then that 
Tran fact. thoſe things which have been once aſſented unto ſhould be ob. 
ſerved. Which it will have binding and obligatory, though 

any right or property that a man bas, be thereby paſſed and con 

veighed away. Nihil tam convenient eft naturali equitats, quan 

voluntatem domini volentũ rem ſuam in alium transferrs, ratam 

e Perg. 1. Ind. haberi; t Nothing does nearer approch unto natural equity, 
De ucrb. obi ga. then that the minde of any man who once puts over any thing 
that he has to another, ſhould ſtand of force. And the Law ts 

the ſame, when a man without any asking does of himſelf free. 

ly give any thing to another, though be does not preſently part 

u l. 35. perag. with the poſſeſſion. « The reaſon that is given by the Law's, 
alt ,0,deDonit; ¶ n in arbitrio cujuſcunque fit hoc facere quod inſtituit, oportet 
eum vel minime ad bos proſilire, vel cùm venire ad boc F tr 

rit non quibuſdam excogita tis artibus ſuum propoſitum defraudare, 

tantamque inde votionem quibuſdam quaſi legitim velamentis 

Pprotegere; When it is in every mans free power to do as he pur. 

ſes at firſt, he ought either not to offer it at all, or when he 

as gone ſo far as to paſs his word, he ſhould nor ſeek by any 

deviſed artifices to flip from his firſt intention, or to prop up ſo 
much-unworthineſs with any fair or colourable pretences.Onely 

a free giver has this favour ſhewed him, that he ſhall not be ur- 

ped to make good his word any further, then in quantum facere 

poteſt, babitaratione ne egeat, ſo far as he is able to per form, and 

x1.18 D'g.de not want himſelf. x Nor ſhall he be ſo ſeverely dealt with, as 
reg jur. one that has debts to pay. Pinguius donatori ſuccurrere debemus, 
.quam ei qui verum debitum perſolvere compellitur; ne liberali. 

y1.49,50. Dig. tate ſua inops fiori periclitetar, ſayes the Law ; y We muſt lend 
De ve judice. a more favourable hand to a free benefactor, then to one that 
is to pay a juſt debt; leſt a mans freeneſs ſhould expoſe him te 

the danger of extreme want and penury. And albeit it be à rule 

in the Civil Law, that a bare promiſe or compact, call'd N- 

dum Pactum, is not obligatory, nor ſhall give any cauſe of acti- 

x | 4. Dig. ſe on: Let when there is diſcerned aſeriouſneſs and an adviſed 
pack. purpoſe in the promiſer, ſo that he does not do it ſuddenly, and 
ad captandam bens volentiam, to get favour onely; orit it be 
manifeſt, that he does it out of pure liberality, the want of re. 
| compence 
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ties, ſo necefſary to each others common 
—— Laws tended 3 ou! from-fo vis e | 
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A debt upon my ſelf to accommodate andi * 
b I didiewitbout-bis privit or knowle: 
| all that I have laid out ſhall be ah] and will 
= | = to-ſave me barmlels, either I have EP 
AM | poſlibly ſuffer detriment for bis For, ee 
| fayes Gaius 1 geſterem actus ſui rationem re 75 
ande mmari, at dof vel-non #1-oportuit geſſit, vel er 
| megeciieretinet'c ita ex diverſo ſo juſtum eſt, þ mtiliter geſſit, pre 
21. Pig di u- ſtars ei, quicquid. eo nomi ub vel abeſt ei, vel erer 6; 18 
ber. geſt. As it-is but fitting. when I undertake to ad in another mans bu 
fineſs, I ſhould give an account fot what I do, and anſwer for 
any thing I have done amiſs Nr and render unto him ſuch 
profits as his affairs and goods bave yeelded.: So on the other 
ſide it is but juſt; where I have N bim · with ſucceſs and ad- 
_ „that there be ſhould reimburſe, me all that I have 
nded, and-free me of all preſentand future Prejo 
dice — er. Hence is it, that if I pay another, m. 
with my own money; or free from. eee e Peay ia ” 
fuch-neer kinſman, whom nature would .o 1 park to e 
or if being a Phyſitian Tattend and proſecute the 
very of anothers ſervant that is ſick or wopnded : in none of 
theſe caſes will the Law ſuffer me to be a loſer in any meaſure; 
oy what: coſt - baye been. at. 3 11 1 8 dyborſed 
l be allowed me: Ini une eft AT 8055 1 
bl.7 Dig. Te- alicni eſſe damuoſum ; b dion unceaſonabl nears 
flem.quemadin, courteſie and goodneſs ſhouſd reap a ables teh 1 e equi- 
4 ty hereof is that proceediog in the Admiralty Court * 
ified, whereby, if a Ship being ſe upon by Pyrats or by ene. 
nemies, fnall be reſcued by anothers p ſeaſonsbly coming i 
to ber reſcue: it charges the Ship. that it thus 15 


1 money ee 40 endanger be f. nn 


rye 


nomine' [4 


chat 
ity is it, e 
en the Ship, ſome 


the loſs is made common ald ref e the whole! vEquiſ 


Jui proptey amiſſas res aliorum cenſeruri ſunt nt mercer ſuns ſal- 
v We i Ie is moſt equitable, that their wares ſhould 
ſoyn ro make! that 1135 wich was the onely means ny 


In ike manner, ulen er Sex by Pyrats from the 
true owners, may be al ge nd regained from any hands, 
where ever they ſhall be found and mer with(rhough it is other- 


Fer eft; ſayes Paulus, cn detrimentum fieri corbm, 


thrown overboard, | 


il 1.Dig 44 
leg.Rhad. 


wiſe in goods ie yet if | 


« man ſhall expend his own money to redeem them out of the 

ts hands, nor for bis own uſe, or to make a good bargain 
for himſelf, but with an intent to bring them home to their true 
owner; in this caſe, if the owner will af heve them; he muſt firft 


lay dawn the purchaſe money. K Nay, ſometimes the Law will K l. s. Dig. i 


enſo 

three be taken prifoners in war, and one be permitted to go 
hom to procure mony to pay for the renſomingof them all, & |; 
n.condition added: thur if he that is let go returns not, 'the two 
thit are left behind ſhall ſtand ingaged for his ranſome as well as 


50 15 75 8 * 1 — what money ſoever they lay down for 
chew; hough he had pou his liberty 
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ve as the 
if I ſhould fence or eaſt a wall about another mans 
o keep it from overflowing, 
b e ee 
tified, Now olar, Fo 


and coſt to cure another 


iutiliter gelſi 
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ater von babnit ne- 
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a than to pay for that which he had got before. For if u. & poſt 
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will and probable undertaking. And 
and it is 0verfiown not- : 


yer the Law will ſee me ſa- - 


m 106. Dig. dal. 
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for their ochervſes; aden they came ofage, ſhe 
— — , all from them — Ste 
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muſt be really ſo. 


iſite that it 
Laftly, ( not to ſail any longer in an Ocean ſo vaſt | 
y, (not to ſail any longer in an 
nite, having given inſtances enough to meaſure the 


The Civil Lew, 
to bim whom he is abont to ſerve, bi it 


or let him think it never ſo beneficial, 
wiſh it never ſo much, yet if it be not ſo indeed, the q 
his; and he can challenge no ſatisfaction for what 

expendeth. Vt enim even'uns nox ſpectemau, ſayes U 
cium debes mtiliter eſſe caprum ; 


ſucce ſe, yet it is 
neceſſary when iris Grſ 


Though we va 
d be evi 


things they ought to do, and from what they muſt ab 


rowers and Lenders, 


and wherein they may take their full freedome ; 7 
has ever done it ſo fully and perfectly as this has 

Princes, Rulers, Councellours of State, Judges, ſubordinate 
Magiſtrates, Advocates and Clients, Proctors, Regiſters 
Notaries, Maſters of families, Husbands and Wives, C 
and Servants, Maſters and Scholars, Tutours and Pug 
chants, Factours, * and Sellers, Letters and Hirers, 


cers and Souldiers, open Enemies 48 


Law by, tanquam ex pede Herenlem) though it is the þ — 

work of every Law that is made, * 5 | 
r Legh vir 

HY 


one. Fer 


well as allies and Confederates, Embaſſadours and 


Conquerours and Conquered, Owners, Maſters, and Ca 
of Ships, Pilots, Mariners and Paſſengers, Aliens and 
Fiduciaries, Mediatours, Subſtitutes ; and laſtly, 


people of what age, degree, or condition ſoever they he, 
their trueſt duties in this Learning, and be di 

to order and demean themſelves arigh 
8 8 * 3 thus; 

, running through the ſeveral negociations 
Nr 
ving a reſolution ready for ions 8s ari 
them ; and is ſo rational withall, that its deciſions are ragh 
firong enforcements of reaſon, then any commands of 
ought to be no matter of wonder to us, that it has found {ay 
credit and authority with Chriftian Nations, as to make 
rule to cad their greateſt Controverſies, 3 os 
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Above all other t 
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Tha the g neſs and ſplendour of the Roway Empire does 
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Ew, therl abe ese ee xt 
1 other Law of Man; and . may OE; 
ai, to Mert g Nation or 
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end even Rop op tha pres dr reordering 
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needs ſurpaſs i in —— all — Laws, by how much the 
Roman State, wheh wat ab ang carrie&ondy that Law, did 
| eneſs exceed, and in ſplendor ont-ſhine all other States 
. res that have y Touching which the Roman 
where gives us to od, chat che Rowan Stam 
— Ry of time grew ſo large in Dominion and Power, that 
ad it ſelf almoſt over the hole World, there being few 
Notlogs hich were not brought undur its rule ani govery- . 
indeed] was eftevmed the common countrey Salle | 
and the Center of the whold earch. Tasta erat Romanerum. 
. vires, as Ai, Africa, em maxim: Furche parts nh, iſdew: 
ferme quibua Solus "_ metis, imperiam ſuam fruirous, (ayes 


h pe fod;Im- Teccenius; b The of the Romans. rown to be 
per lib. 4.4.5. ſuch, that Aſia, ica, 3 part — pe being 
, the Sun and n 


gange ever: — 
arbitrate the diffecences of ot ier e t vn 
wolim the ſeat of Learning, and recepturle of a or men: It con- 

ned flourit e during all which 
Fairs of the greateſt c ve and varie, 


mi 


mand well b obſerred and defreredb 
{that in the Romane 


wputed and aſcribed of 
— — ee 34 
genian ' his opinion, . 
the ru Martial cre: the the NP 
— pink Lelpiin the Per will nor pet to thc ont, for 
in his ju 
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© government in peace, as well ax their ſacres | 
——— god rin | 
ant did keep, according tot ſaying 


E 
Lib. 3. De 
civit.Dei ca. oy 


A Fol Fol 75 IE ro their fe prudence vole — 
Ni then to their ſtrength and power. Fot be brings. 
"Ir | « | eaking 0 2 his 8 2 ay bu 
Ancefity rough the y armes; 
were d, we ſhould. make it far more admira — 
f 12 we We. . plenty and abundance of men, more conſe- 
reater ſtore alſo of armes and horſes then they had. 
= & the bed other means which; we want, .induftry at home, 
ar Kp in. conſuleation, and purity, of. minds 
in all men, free from. luſt and enormity : For theſe we haue 
57 0. riot and moe, publick begger yand private wealth: 
0 . s we praiſe, and ſloth we follows 8; — and bad are no 
ingui e mbition repos. all the arg due to vet- 
5 17 85 wonder at it, when each one patcheth up a private 
aber ede your 5 at home, and your profit and 
he te in the Senate. . This is it that {aces the State open 
to all incurſion of others. Again, in the ſame place he ſayes of 
them, "That. they Mere greedy. of praiſe and bountiful of their 
ſes, they laved glory and wealth bonefily gotten; Hongur 
thay, 1 8 t tbroagh virtue, 0. ring williogly; bot 
s. and their effates for, renown., be. zeal ops 0 
ha one thing made them ſet aſide all other inordinate affe di- 
ons whatſoever ; and hence they de ſired to keep their Coun- 
try fi: ſt in freedome, and then. in , Soveraignty ; becauſe 
they ſaw bow boſeneſi went with ſeryltude,, and glory with do- 
re. arg minion. f 
a 1 des; Whergſore, ſaith be, whereas lie lg 
9 wich of the abel bees ; long time glarious, Gociceſob 
& cupidit:te + -ved.to erect} one now in 15 Weſt alſo, which although it were 


Ludi  glo ie after them in ti d be before them in greatne(s. 
ene _ "And at ES ds of ſu 29 ESE 
81 5 the people bu on. 

| ua 1055 2955 540 - gallant men) to pu 


E crying guilt of 0 other Nations, And Cs men —— c 


of theit-Covdcry;" whence they 

would not ſtick to ay don — Tech bs 
fling coverovſnels aue ieee 

roof donoue. * 8 reg 7 1200 «+ 


*their deſire of glory and rule, bave been ſingular and — 
'ble ; amongſt which their juft, rational, and honeſt Laws do ha 
ideſerve to mals their memory ftill:fameus ameagh men, be- 
oauſe ſo much uſe has heen made thereoſ evtr ſince, in the 
— of ſo many States, Bmpires. and. people. And well 
che ancient Fathers of the Church, as alſo ſome ot our 

f — obſerve, that without doubt God did therefore 
indue de Romans with ſuch admirable skill in government and 
E making; that afcer Nation: — example to 
— ——— — man Empi 
. gloriond increafe, / not onely — — to 
-vertaes. ol ſueh -as/dore rule there, but alſo chat the 1 8 
5 n. 
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= vol bad written, x 

th 0 l their edgravement i in braſs d not R 
N ſrom the injury of time, nor reſtue them from that uni- 
verſal change that altered all things in the Roman Empire; 


—— 


| whereby it came to paſs, that ſome reliques onely of them 
| now Fog 5 e lamentation of all the learned: Yet the 
2 babe wichout any. tell us, that the riſe and 


g of all the Civil Law that we > bave inthe. books of 
Hy — cime from)bol ſe Laws; T 


J 
Wh rative 
7 L 2. og De 
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„ and am 
72 5 5 "that every: 9 nb . — 


Las bo 


115 125 the C N mention id made 
6 2. 0 155 ſeveral of them egtirey.reciteds; 
gear, & civ. f enlarged. —— talen 


others Fay to 
"bat in Sn 8 [Tg 


by Log of 1 e Ui Bank wy 


; Suede baſtĩ tradidifſet capite uh, ar ae 1 tae jif aby 


one come to be a prodigal or ſpend-thrife, the Magiſtrate 
De rurator. 


| heir buſineſs, as well an to mad wen && prodigals, declaring bim 


+ /Tht Civil Low: 105 


ſubjeR, be ſhall be 
in J. 3. Dig. Ad. 


cowardly without fighting when it may be kept, or to plot how 

publick hoſtages may rſcape, or for a General to leave the ar- 

my without leave obtained, or not to give up his charge to him 

that by publick appointment is to ſucceed bim, aſter the State 

has once diſcharged him : The puniſhment whereof js not onely 

capital, but the memory and name of the offender is tobe re- 

membred no more, his goods are confiſcated, and not to go to 

his own children. 5 Lie Coal 
Again, by the Law of the 12 Tables it was provided, firſt, ged. 
that the cuſtody of ſach as were mad, and the managing of their ag.. 
eſtate ſhould be in the hands of the next heir male: Aiſo if : 


- 


examiniog the matter, ſhould forbid him the N | 
own eftate, andthe adminiftration thereof 2 in the ne 
heir male. 2 The laft of which laws may be found ſingle in þ I. tPa9.3.c8.5,6; 
Dig. De curator. furie/.” and both of theme jaymes rogether To 42 
5 3. Where the care of the Law in providing 
ernours for thoſe that are not able to help themſelves, not 

low their affairs, is extended to Idiots,to perſons that are deaf 
and dumb, and to ſuch as labour under ſuch an incurable diſcaſe 
As is neyer like te leave them, and renders them unfit to attend 


to be a pt ui ned. t veg, finem expenſarum habet. ſed 

boua ſua dilacer — & 77 prefuadit, who waſtes without 
regard either of time or meaſure; a mad man, Jui rabie 7 
«nm agitus, who is in a violeut fury, an idiot, 9 fine tk 

ac glamoribus defipie, who is void of underſtanding, but never 
* f . roges. 
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The Fxvtllney of 
rages. And ſorther, abs Law pro 1 


anuling all dr — of om i 
ye 
Tres fg hem 7 IDS 


13 RAT ih coder reaſon\,”t pe 
A tent and needing a turator, miy tot aA then 
: ſelves, though Sy to their lofs ov binderance: But fuch as 


3 "want capacitie and underſtunding, can do no good for them. 
5 u L. 6. Dig De ſelves, # 
4 verb obig... And although the Law of the 12 Tables ſeems tobeftow up- 
Dig-dereg ju. on the Gbardun of ſuch diſabled perſons abſoluce 88 925 
their eftates, yet the Civil Law will bave that u 
reach no further then to the husbanding of their eſtates for thei 
uſe and benefit; for it will not permit them to ſell, aliene, or 
mortgage any thing that does belong unto the, except that 
upon examination of the . ney it de found advantageable 
and fir to be done, and that the Magiſtrate dots expteſly make 
his decree to that purpoſe. Inſomuch as if money be taken up 
by the Guardian for the need and to the uſe of anyſuch perſon, . 
and his land mortgaged for payment of it, yet if it be not done 
ni licenſe of the Magiftrate, the” "that'impotenr 
ins 'neceffiry ſoever, will nor wabe that mort- 
nie the) forcible ; ſuch care bas the Law to preſerve the 
from _ paſi'd away. Yet fidte the mo. 
* > Rs ſo well i * Eaw that ſuffers no man to 
be enticbed with a triment, gives the lender a perſo: 
xL.2.C0. de c. nul a &ion her ae the jent. ͤ᷑ 
n furio]. Laſtly; does the Civil La afford more olecieful'proviſt6n! on 
— ſub ject then that of lan f and Tellaments ? Vet the firſt; 
riſe and foundation of all chat e „esme firft from 
eri. 11. 3 'of the 12 Tables 5 leyaſſer, its. 
V that is, Ar a bs any ny thing 
that ip his own; ſo let it b e W ae 'of which Law 
27 peated77»ft. De leg. Falcid. is print: and 1; 120. Dig. Dr veth.. 
"of 


But the queſtions falling under this =, do not onely. 
of them ſie ſed and'doy - tn 
and e * * . 


whole Sate in the Law, and thoſe ge ones 00, 
Lew. | 


Capi: blac ea 
— 4 lly it Ne. what Laws ſoever are 
ME fabled, Dy, Lr 
wyers, ſuch as 
2 EOgY ee Paulus, African, and the 

Worthies, and are as it were their Comments an 

hoe Mo and of Nations, —— this Law of the 12 

Tables; at. firſ a foreign Law, but brought into the Roman 
Common: wealth by a common conſent of all the people, from 
ſach Nations as ſor rule and goverament might juſtly be an 
example to all their neighbours, 


In like manner the Sea Laws that were admitted into the Ros 
, and incorporated amongſt their Laws, were fetch d 
Fon wen 
Caria in Asa, who in re- 
— — thither, and their 
lation 1 all matters r differences thereto Fry pry 
their determinations therein 


9 the people of Rhodes, Iſlanders in 
Tele Kt a 3 
. —— ency by Sea, grew ſo expert in the regu- 
3 
a 1 , the er to a complaint 


oy ig quide i Dominau, lex duden Ma. 


vis. N nanticis preſcripte e tur, 
quatenu! ei nulla not rar N n rg De 


v lig um adverſ; 
2 n is a. lege Rhod, 


— 
* none of our x on in be pate fer 


\ Angel cms their eulome ſage, chat y benſo⸗ 
eyer they conquered i rh $a or 

41 — — br uſe to do p 
received FEET toons har 


Laws, as or wayes of government. t 
elſe where they came, that were laudable- ac 5 
in t — State, * catried them ooh. 4 

yy N 7 


them re wi h. 


AMajoribus noſt 


e Bxeelleneyof & 
quotes bim in his Prolegomena, ſpeaking of the Romans; ſuperbia 
non ob ſtabat, quo minus aliena inſtituta, fi mods proba erant, ii 


tarentur. Imitari quam inwidere boni malebant, & nod utiq; 
apud ſecios vel buſter identum b idebatur, cum ſummo ftudie dons 


exequebantur ; Our Anceftors were not ſo high minded, as not 
to imitate ſuch rules and cuſtomes of other Nations as they 
found to be good, chuſiag rather to tread in the ſteps of vertu- 
ous and well diſpoſed people then to envy them. Therefore 
what either their allies or enemies sfforded that © was- uſeful: 
and fittiag, they greedily embraced and practiſed it in their own 
State. * 

And if Saluſt may be thought partial, becauſe a Roman writer, 
jet Pohhybius ſpeak, that was a Gtæcian: They were always ſo wiſe, 
faith be, as, Ka? perarafiy An, xei CuaGrar 72 ANT, to take 
and apply the beſt cuſtomes of other Nations, to their own uſe. 
Atheneu faith the ſame, and declares it at large, bow from 
the beginning and firſt founding of theCommon- wealth, they 
rook from others the beſt points of policy and government. - 

And fo in thefe Laws of ours we have what all the wiſeſt and 
nobleſt men in that Common: wealth (which was the moſt flou+ 
riſhing and potent that ever was in the world) could of them-" 
ſelves by their wiſdome and reaſon deviſe, or could learn from 
other States in about a thouſand years; for about ſo many years 


Tarte mil erat Romanas condere' 
From this example of the Rok | | 
other Laws beſides their own, and would rather ſend about to 
borrow Laws from others, then want ſuch'as were neceſſary 
and convenient for themſelves, we may learn to eſteem it nei- 
cher ſnameſul nor inconvenient for the people of this Nation, 
to give ſuch an admittance to the Roman Civil Law here; as the 
Romans did in their State to the Laws of other Nations : For it 
muſt needs draw after it much benefir,/ and no prejudice, if it be 
done with theſe cautiong. 7% 
First, that it be a "or and 8 voluntary act of our own, and 
Secondly, thar ie de admitted meerly to ſupply the defects of 
our on Laws, and to have a reſolving power in — 
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it was from the time of che Decemvirate unto uſtiniant death.. 


ho who admitted ſo freely 
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| onely, where our own Laws have made no determination 


* Thirdly, fo ſitle to be wade uſe of in oppoſicion to our own 
hy mn ek. 8s not ſo much as to be compared with it. 
Fourthly, that᷑ it be of preateft force in all caſes where there 
is — need of equity and a good conſcience, whereof there 
is more to be found in chat Law then in any other Law of 


Man. 

Fiftbly, that it may order and determine all matters tranſact: 
ed and ariſing upon the Sea, or contra ted and done in fotteign 
"a — the Laws of the Land are moſt inco s, and 
Rory to thoſe whom they concern, being chiefly 


ES fe and exerciſe thereof ſhould 
an ufe and exerciſe thereo 
d 5 nd | feen that are allowed ir, it ſhould he 
ny! . d by fuch equal and indifferent Umpites 
neither of both Tofeffions: For where an in- 
tendec NH upon the o- 
eem EN to judge the diffe- 
lor Ku e — _ Civil Law into 
0 where our own Laws 
1 we may 3 a NeT ſapplied by another, is no more then 
what the Romans themſelves, a renowned and wiſe people, did 
8 ew Laws of other Nations, and what other Nations de us. 
by the Civil Lawit ſelf; a aac | 
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That time: 4nd inter ueniunco of fatal Accidents, that bus 
ſwept away ſo many States together with all their Burt, 
and has: quite abolifhed tbe Roman State it ſelf; has nn 
get been of farce 10 aboliſh the Roman Civil Low; bn 


than Kean fie. 
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this. thereo 


= Law has lafted longer then the State it felt for whch. it u 
online, bur both by been dur dig e lam * 
gether, yet this Law is in be dior ry day 1 ' 
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aucb wise to rale 1 — and rule, ſerving 

inflead of all Laws; who boch in time of peace and war, ſens 

out —— from — — — — occaſion re- 

quired, a | power, being 

themſelves not bs Cuſtomes at all. And thar 
is it, for mer IR &-wciteth,othe Roman Commons b L. 2. Dig. De 
weal to ba ve been at ide firſt governed by Regal power, without Orig, jur. in 
aſe of any Law. . i 

Tuſtin Auch ef nens that there was a time, when Malle . ih. . 4 

civitati leges erant, quia libido Reg um pro: -babebatar, 3 
Grethe Cir was without Law; becauſe the wi Kings were 11 
Law, Pofephus the Hiſtor iographer in his ſecond Book N 

' spainſt &Lppias, deſtrous to ſnew the moſt honourable Anti- 

quity of rh Brews, and of their Laws, ſaith, that Adoſes of 

al others-was - — — nnd that in five 

| in pecof teres, "that Homer in ſo many books as: were by him 

written, never uſeth this word, i, Lum. dt may there- d Bis de rep.) 

ſore well be told us, that we have no cauſe to-marvail, if we Ib. 6. ca. 6. 

have ho Lat all eraaſmitted unto us from thoſe-fieſt times, 


there being ther! no verthin tending Law any hre. 
Vet I um fare; afterwards, when alt people ſaw that eo lire by 
ene mant 3 of all mens en, this did 


te ſucet 
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The B, , [Ln 
of rhe ſeven Sages in Greece, is highly commended for his great 
wiſdome in making Laws both by Arifterle and Plato, who, 
3 propoſeth him and Eyeurgus the Lacedzmonian. Law-giver, as 
F patterns for all ſuch as ſhall inſtitute Common-wealths, and de- 
. viſe Laws for them. Plate alſo pr the Cretenſian Laws 
4 and Iſccrates the Laws of Lacedemon. Zaliuc us is upon recor 
too for being a great Law-giver amongſt the Locrians : and 
{haronds has got himſelf a name for the Laws the Thurians had 
om him; And ſo: has Zamelxi, Pythagoras bis ſcholar, for 
the Laws begare the Cet. 
And y 


all cheſe Laws ſo much extolled and ſpoken of 
amongt the Learned, there is not oneextant to this day in any 

entire body; I ſay, in an entire body, becauſe of the Attick 

Law ſome fragments may be found, which the indnſtry of Peti- 

tis has collected out of ſeveral Greek Authonrs, as Athena, 
Plato, Platareh, Demoſthenes, and others, where they lay diſper- 

ſed; which though they may buſie Criticks and thoſe that con- 
template upon Antiquity, yet are of no uſe to govern a State 

by, nor to decide differences that ariſe in common intercourſe. 

43 As it is no ſmall wonder then, ſo does it adde much to the Ho }f / 
. nour of the Roman Civil Law, that it bas not been ſwept aw 

v by that common fate under which: theſe and all other ancient 
Laws have periſhed, but is the ſole ſurviving Law at this time. 
The preſervation whereof is the more to be admired, if it be 
conſidered, how bythe ftormes rout gun aye ſeveral ager, 
pe. eee gy pop d quite ſuꝑpreſt, as all — 
Laws beſides it have been. For a8 the affairs of State have ſus- 

. ceeded und as the Emperours themſelves have been vertuouſly 
or — inclined, ſo bas it fared with this ſtudy and the pro- 
ſeſſours of it, and indeed after the ſame manner with all other 
kind of learning. f f Bun 18 | 1 

_ Talixe (C 4/ar, Awuguſtia, Tiberius, Clandins, Vifpaſian, Tra- 
, Adrian, Antenine' Pius, und Marea Antoninw: the Philo: 
ſopher, Alexander Severns, Ci ſlantise, Tbesdofſus, and 7+: 
ftinian, that were Emperours vigilant and induftrious for the 
2 and weale of the Empire, and deſigned nothing with 
inthemſclves 


7, a wo £amc _ ma cc . ca <<. 4 . W-4 & . 


8 themſelves but actions of Map e & well know. 
dat their terne intereſt lay in the maintaining of the Laws an 


government, 


—— —.ↄj | 
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government, without which all things muſt needs run haftily in- 
to diſorder and confuſion z they had the Lawyers of their times 
in bigheſt efteem , pre 
State, both of honour and juſtice; and admitting them into 
their ſecreteſt and moſt important counſels, and ſeldome was 
any Law made, to which they were riot call'd to give their coun» 
ſeland adviſe : Inſomuch as it is written of eLlexander Severus, 
one of the before named Emperours, that he never eftabliſhed 
any Law without the preſence and aſſiſtance of twenty of the 
moſt renowned Lawyers, and fifty other moſt judicious and 
acute men. 4 


ferring them to the publick offices of 


2 Buliwin Pro- 


But there were others that ſate in the Empire of a far different tegom.ju.Civil, 
nature and diſpoſition, who diſdaining that their will, how vi- Forfter biſt. ju. 


tious and lewd ſoever, ſhould be circumſcribed within the ** 


bounds of any Law ; and efteeming it a diſnonour, that Law- 
yers, who were but private men,ſhould undertake to adviſe Prins 
ces; or that any thing ſhould be done in State, but what them- 
{elves abſolutely commanded ; ſome of them deſpiſed the whole 
„Law, and flighted theſe that taught it; others proceeded ſo 
far in cruelty, as to baniſh ſome, and to put other Lawyers to 


death; for ſo did Nero, Commodus, Caracalla, Heliogabalns, 


Septimius Severns. | 

Bur to perſecute and take away their perſons did not ſatisfie 
the fury of ſome implacable Emperours, ſince others did ſuc- 
ceed till in their room. Therefore it was ht neceſſary by 
Tome, that the Law it ſelf ſhould be ſo diſpatch'd, as it might be 
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ſure it ſhould never renew or riſe again. 5 Caliguls therefore b Am. Roben. 


put on a more hardy but a moſt bar barous reſolution, to burn 47 
all the books of the Law that were then extant; pretending 


that equity would run clearer, and juſtice be quicker, where 
the niceties and perplexities of the Law were gone, Sed non 
fait tam diuturuum ejus imperium, ut efficere potuerit que modi- 
tabathr ; nec paſſus oft Dens rata eſſe bujus tyranni impia & rei- 
publica pernicieſa ronſilia; But his reign did not endure ſo long 
as to execute what he did intend ; neither would God ſuffer the 
ms of this tyrant, that was ſo deteſtable in it ſelf, and ſo de- 
fruQive to the Common-wealth, to be brought to paſs, ſayes 


Balding in his Prolegemena. Notwithſtanding bow odious 
"Q * ſoever 
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the Bargundiae, who having ranſack'd all Lombard, recurn: 
x e 


ſoever this intendment was, and though it proved ineffeQual in 
Caligula, yet did Licisius the Emperour attempt to do the ve 


ry ſame thing; but God would not ſuffer ſuch a barbarom a& 


to be done by him neither, ſayes the ſome Baldwine. | 
So that as often as it is call'd to mind, what extremities fell 


upon the Lawyers in the ſufferances of their perſons, and bow 


near the whole body of the Law it ſelf was to be fwrallowed up 
and at once devoured, and that from no forreigu enemy, but 
from the Roman Emperours themſelves, who ſhould have pre 
tected both; it muſt alſo be remembred, that thoſe Emperoum 
were ſuch, whoſe actions are hated and abhorred by all tha 
read them, and themſelves ſtigmatized for cruel and unnatural 
tyrants, and efteemed rather Monſters then Men. Let it be 
confidered alſo, that they did it to make way for their uabridled 
and tyrannical wills, which they thought might be more lice» 
tious, when there was neither perſon nor Law left to awe them. 
And let it withall be ſpoken to the eternal honour of that Law, 
that it ood flouriſhing notwithſtanding, after ſo many Empe. 
tours had vainly attempted to throw it down, | 
But never was it ſo near to utter extirpation, as wher-a com 
bined ſtrength of barbarous people over. ran the Weſtern part 
ofthe Empire: For we read, that in leſs time 4benthe com 
ls of eighty years, /taly though anciently the flrength and 
est of that Empire) was ſeven times brought unto deft» 
lation by the fire and ſword of the Barbarians, viz. Firft, by 
Alarick King of the Gothes, who ſack'd Rome, Aeplrs, and 
other plaggs. Secondly, By Attila King of the Hans, who 
razed Florence, waſted Lombardy, and not without much diffi 
culty was diverted from the ſpoil of Rome, by the interceffion 
of Pope Leo. Thirdly, by Gen/aricus — the Vandali, bo 
alſo had the ſackage of Rome it ſelf. ny by Biorgus King 
of the Alan, in the time of the Emperour Mejoranar. Fifthly, 
by Odeacer King of the Heruli, who drove Auguiinix: the 
Weftern Emperor out of his eftate, and twice in thirteen years 
laid the Countrey deſolate. Sixthly, by T heoderick King of the 
Gethes, called in by Zeno Emperour of (onfantinople, to expel 
Odeacey and the Herwlj. And ſeventhly, by Gundebald King oi 


— 
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Cap.3: The Evil Law; 
ed home again, leaving poſſeſſion to the Gorher, - | 
And when the Gothes had reigned in Italy under eight of their 


Kings for the ſpace of ſeventy two years, they were at laſt ſub · 


dued by Beliſarius and Narſes, and Ttaly united once more to 
the Empire in the time of uſtinian. But Varſes having govern- 
ed Maly about ſeventeen years, and being after ſuch goed ſer- 
vice moft deſpitefully uſed by Sophia the wife of the Emperour 
Fuſtinus, in revenge opened the paſſages of the Countrey to 
Alboinus King of the Lombardi, then poſſeſſed of Pannonia, 
who coming into Italy with their Wives and Children, poſſeſ- 
' fed themſelves of all that Countrey which anciently was inha- 
bited by the Ciſalpine Galla, calling it by their own names Lox- 
gobardia, now corruptly Lowbardy. And afterwards in proceſs 
of time they grew ſo mighty and ſpreading there, that there are 
reckoned no leſs then twenty three Kings of that line ſacceeding 
one another in Ira, and their Kingdome endured no leſs then 
206 years, 

Maly therefore being thus rent from the Roman Empire, and 
the Imperial ſeat being quite carried out of the Weſt, and fixed 
inthe Eaſt at Conſtantinople, the power thereof came to be leſs 
feared, and other of the Roman provinces were likewiſe aſſault- 
ed: For France, after it had been long harraſſed by the incur- 
ſions, firft of the Jurgundians, and then of the Gothes, was af- 
terwards invaded and quite poſſeſſed by the Frenks , who ha- 
ving long hovered/on the banks of the Rhens, at laſt took ad- 
vantage of the diſtractions of the Empire, and ventured over 
the River under the conduct of their firſt King Pbaramond, and 
To expelled the Romans, and laid ſuch a ſtrong foundation 

pt 


government there, that they have in a conſtant and uninter- 

ed-ſucceſfion continued there ever ſince. 

Shin did not long remain in ſubjection to the Romans nei- 
ther, out of which they were driven by the Gothes alſo , who 
kept the quiet poſſeſſion thereof very near three hundred years, 
till the Moors and Sarracens diſpoſſeſſed them; who there 
reigned full ſeven hundred years. = 

As for Germany; it was never wholly ſubdued by the Ro- 


mans, but what they bad gained thereof, the French, Burgundi- | 


ant, Aimays, and other Dutch Nations took from them: till 
| 22 ja 
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imagine, that the Roman Laws which conſtantly attended the 


twins, they laugh and cry, live and die er : For Cong 
, Fours. never think their Conqueſts „till they kgve ov 
[thrown the ancient Government, Laws, and Cuſtemes, and 
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in the end the French prevailing over the reft, extended their 


Empire over all the modern Germany ; chiefly performed by 


the valour of Charles the Great, King of Fraxce, created Em. 
perour of the Weſt by the people of Rome, and Crowned with 
the Imperial Crown by Pope Leo the fourth, with whom and 
his ſacceſſours it remained above an hundred years, till at laft 
by alienating whole countreys from it (ſome titulary acknow- 
ledgment onely excepted) and by diſmembring it into =—_ 
Principalities and inferiour States, and thoſe made abſolute 
independent, that great Empire came to be nothing in effect, 
but magni nominis umbra, the ſhadow of a mighty body, a 
meer empty Title; having no reſemblance of the Roman Em 
pire, from the which in the perſon of Charles the Great it was 
quite divided. 5 +> 4 

England alſo, that was made a perfect member of the 
Roman Empire, being invaded by the Scors and :P5#s, and 
the Romans being enforced to recall their Legions they had 


here, for the defence of 7:aly it ſelf, then waſted and deſtroyed 


by the Barbarous Nations, was relinquiſhed and given up, as a 
province that was to be held by the Romaovs no longer; Hen. 
rius being at that time the Roman Emperour,-and F;iforine: 
the laſt governour for the Empire in the Iſle of Britais; the 


Romans having been in it full five hundred years, and their 
Laws alſo. 4,1 


Thus the Roman Empire being rent in ſunder, it is eafie t 


Romans whereever they went, were alſo diffipated in the 
ſame rempeſt ; Laws and Government being like Hippocr ayes 


bave put all into a new mould after their own way. Neither is 
a people throughly brought under ſubjection to their new ms- 
Kers, till they have urrerly renounced: all that was preſcri- 
bed them by their former Rulers. : Nor is. the danger of 
their revolting quite over, till they have quite forgotten 
their firſt condition, and till a total change is made of 
Laws , Cultomes, Habit, and Language. And who. m_ 


rather embrace an ill conditioned 
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Cap.3: The Eivil Law; 
not, that it is in the power of the Sword, being well for- 
tified, to impoſe what Laws and Rules it ſelf will upon 
a people, who after a tedious and a deſtructive war will 
ace, then run the ba- 
zard of a new war, where they are ſure to be ſwallowed up in 
ſpoil and ra pine? | 

In this declining therefore of the Roman Empire, many 
Provinces thereof being poſſeſſed by ſeveral invaders, it is cer · 
tain that the conquering people gave their own Laws to the 
conquered, but raled moſt « by power and arbitrary will, 7x 
is ſeculis, ſayes Dr Duck, b ſpeaking of the declenſion of the 
Roman greatneſs, non era? aliud parendi dominandive jus quam 
armorum potentia, craſſs literarum omnium ignorantia , leges 


omnes barbarice, Gothice, Francice, Lombardiceve, ſepulti b Lib. 1. de Au- 
jam legibus Romani, rerum omnium morumque conſuſio : In ber.judiv.66.7. 


thoſe times there was no other rule, but what the ſword did 
ive, a groſs ignorance of all literature, the Laws all barbarous, 
ad from the Gothes, Francks, Lombards, the Roman Laws 
lying oo in the grave, and indeed a plain confuſion of civility, 
and all things whatſoever. Ludevicus Vives c mentioning the 
utter downfall that was of all learning at that time, tells us alſo 
the politick reaſon that animated that ſavage people to deal 
ſo tragically with it: Irriſæ ſuut ab eis lingue ac ſtudia omnia, 
faith he; Neo ſolum ei detrattum eſt pretium, ſed contu- 
melia addita ; ſen quod nollent qutnque in viſti plus ſape- 
re quam victerem, & ut quiſque eſſet doctiſſimus, ita eraſe 
þs. ilis bominibus inprimis erat ſuſptthus , tarquam vaftr & 
ad fraudes ac dolos maxime- appofitns , ſen quod emelliri per 
heg veram virtutem opinarentur, ac minus bello idoneos red- 
di, cui omnia ili tum tribucbant, laudem, gloriam, decus; ex 
bela une verum germanumqus, etiam ſempiternum oriri 
rati e: They laugh d at the variety of tongues, and at all li- 
terature; Neither did they onely diſteſteem them, but they caſt 
reproches upon them alſo; either becauſe they were not willing, 
chat any that they had now t under ſubjection ſhould 
be wiſer then themſelves, who being blockiſh, did caft a jea- 
lows eye upon thoſe that were oſt knowing men as they that 

X were 
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_ Emperonrs had removed themſelves thither, and kept 
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were ſabtil, and fitted for all politick and wily practiſes : or 
becauſe they bad a conceit, that {earning did too much ſoften 
and enervate valour, and render men unfit for'war, in the 
which they thought all praiſe, glory, and renown did lie; and 
that no where true and immortal honour was to be woo, but in 
war onely. om 

Which torrent of ruine then happening, was the more unfor- 
tunate and fatal, in regard through /raly and the Eu Na- 
tions being thus infeſted, that which is the Roman Civil Law 
now, and was collected and put together by 7»fi»54» himſelf, 
and doth bear his name (though ſelected out of a great confu- 
ſed maſs, conſiſting of near two thouſand Volumes, that had 


been 1400 years a laying together by ſeveral Lawyers) could 


not have any place then in Ita, nor could ever get entrance 
into thoſe parts for 500 years together after the death of aſti- 
ian: Becauſe this body of the Law that is now extant, was 
compiled and put together at ¶ vnſt antinople, after the _— 
out 
Italy and the Weſtern part of the Empire for all that time that 
thoſe Barbarians were poſſeſſed of the ſame. 

Howbeit it is no leſs certain, that the ancient Civil Law that 
was in being long before Juſtini ans time, and that very frame 
and model thereof which was drawn together and raiſed ont of 
thoſe ancient foundations by Juſt inian himſelf, was the ſove. 
reign and ruling Law at Corſtantinople and all over the Eaft, 
where the Roman Empire then was, and was tranſlated into the 
Greek tongue for the uſe of the people, and there continued 
flouriſhing at that time when the Weſt would not admit it. Se 
that it is to be noted, that when it was driven or kept our; it 
was by a barbarous people that followed all with fire and 
ſword; and that it did not ſuffer alone, but all civility and lear- 
ning was baniſh'd with it too: and that it was never ſo extirpa· 
ted from off the earth, but it had a being and continuance ſomes 


where. nnn 

And yet there was a part of Italie alſo; namely the Exar- 

chate of — 2 ten Cities with the territories 
which 
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Lawes; who being ſtill ruled by the Viceroys and Lientenants 
of the (nf antinopolitan Emperaurs, were totally governed by 
the Roman Lawes alſo as they were before. And after the col- 
jection of Lawes made by Iuſtinian was perfected and publiſh- 
ed, and was now to be the onely Law for the whole Empire, it 
was ſent to and embraced by the Exarchate of Ravenns, and 
there practiſed, though no where elfe throughout 7:alie for 


Joo yeares together. 

Notwithſtanding, it cannot be truly affirmed neither, that 
even thoſe parts of 7t«lie which the Romans had quite loſt, 
and were made ſubject to this barbarous people, were totally 
2 8 another Law, and had none of the Roman Law to 

ide them. . 

—— — ruled . — by Loney of 2. own 

thing, yet e writes, that in the time of Tbaade- 
rick, be bis ſueceſſours, the Roman Law that had 
baen in uſe there before, was alſo uſed ſtill, though but in a way 
of Subſerviency to their own. 
- And Ataulpbw fully pur poſing Romana omnia ade in Cat hi- 
cum nomen more/que nutart, ut Romanum plane obliteraretur, ſo 
to change all that was Raman into the way and faſhion of the 
Cetbick Nation, that nothing that was Roman ſhould remain 
any longer; Mr. Se/den out of Oreſius d ſayes, upon better con- 
fideration had, he changed his reſolution quite, and did by all 
meanes firive, at Romana rin iuntianis autor n quam 
offs non puterat immut atar, to be the chiefe ſetter up of the Ro- 
1 be ſaw be ſhould not be able to throw 

wn. | 

For the time therefore that the Gothes and Lombardi were 
poſſeſſed of Italie, the Code of Tbeodeſi us, and ſome things 
tauben out ofthe G and Hermogenian Codes, and Gojne- 

his Inſtitutions, Vlyian: fragments, and the Notes and ſenten- 
ces of Paulus, all parts Arche Civill Law, and antienter then 
that body of Lawes whereof 7»ftinian was the compiler, were 
taken in and admitted into uſe together with their own Laws. 
Thoſe Provinces of Francs that are neareft unto Italy, when: 
the Gothes came to invade them, were alſo permitted to enjoy 
the Roman Laws upon the ſame termee; and eſpegially when. 


dL ib. 7. 432 


e Diſſert. ad 
Fles. ca. J. parag. 
4. 


The Excellenty bf Lib. 33 
Honoris: and Arcadia: ſarrendred Aquiraine, one of the con- 
ditions was, t [ex teſt awentornm 11 [ive efſer, that their Laws 
for ordaining or expounding their laſt wills ſhould not be in- 
| 224 eFlarich the ſecond, one of the Gothiſh Kings, was ſo 
affected towards the Roman Laws, that in the year 506, he 
employed his own Chancellour Anianus to make Collection 
out of the ſeveral parts of the Roman Laws, whereof the Theo- 
doſian Code was the chief, and to write Notes and Expoſitions 
upon ir; which after he bad done, it was publiſhed and ſer 
forth to be obſerved as Law in France. And Mr Selden wri-' 
teth, e that the ſame King did the like in Spaix too as well as 
in Fraxce, | | 17 

So that albeit ruine, devaſtation, and violence had buried all 
that was Roman beſides; and for the better and more ſure kee- 
piog of what was gotten, clean another government and ano- 


ther Law was alſo ſetled; yet the Roman Law, either out of 


neceffity, becauſe they ſaw the hearts of that people ſo ſet upon 
that Law, that they would never have remained quiet or peace» - 
able without it, or out of ſome good eſteeme that ſuch a wilde 
and barbarous people bore to it themſelves, finding it to be ſo 
wiſe, ſolid, and rational, was ftill retained in ſome uſe in Italy, 
France, Spain, and in Germany too, as the ſame Mr Selden af- 
firmeth, amidſt its very enemies; though much diminiſhed, 
corrected, and controuled by their own ſupereminent and over- 
ruling Law. So good a piece of policy, and ſuch a ſpecial mark 
of wiſdome was it then accounted, to have two Laws in the 
ſame Territory ; the one of the Romans for private matters 
between man and man, for which it was ſo ſufficient, full, 
and equal; the other of their own, to direct and ſteer the pub 
lick upon all accidents, which they meant ſhould ſuperintend and 
reign in chief over and above the other. | 
But further, not onely the uſe, practiſe, and obſervation of 
the Roman Law has been in danger to be quite loft and 
wholly ſet aſide, but the very books and writings of the Law 
have run very hard fates alſo , at mirnm fit vel has qualeſcan- 
que juris Romani reliquias ſupereſſe, ſayes Baldwine in his Pre- 
eee; thatipmoy be admired we have ſuch parcels there: 
| 0 
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of extant at this day It was a moſt unhappy fate, and very 
worthily lamented by all learned men, that after 7«ſftiniaxs 
com Aon ofthe aw was perfected and ſet forth, with a cam- 

mand, that that onely ſhould be the Law of the Empire, owns- 
buſque antiquioribus quieſcentibus, nemoque andeat vel compa- 


rare ta priovibu, as Fuſtinians own words are; / all the old f C. 2 C. De 


Laws being quite put to ſilence, nor that any ſhould dare to 
make compariſons between them; the very Law - books them 
ſelves being 2000 Volumes, as we ſaid before (whereof 7uſtins- 
ans new work was but a choice Collection, raiſed out of & con- 
fuſed and an indigeſted heap, and thence put into order) did 
thereby lie neglected ſo long, that in proceſsof time, they pe- 
riſned quite, and were never ſeen more. x | 
. .-Queſtionleſs had they been preſerved, and tranſmitted unto 
poſterity entire,they would have acquainted us with much more 
of the Roman Antiquities then we now know; the Civil Law 
that we have, would have been much better underftood, when 
we might have gone to the Original from whence it came; and. 
the contradictions now contended about ſo much, would have 
deen eaſily reconciled. X 

The ſenſe of this loſs did caſt S abinus Floridus, who charges 
it upon 7»ſinian, into ſuch an extaſie of indignation, that he 

„ Faſtinias died mad with the conſciouſneſs and horrour 

| ſting theſe books, and judges him not worthy ever to 
have been born. But Franciſcu Philelphus goes a ftrain higher, 
plainly imprecating in this manner : 


O atinam ſupers, ſi quid mortalibus uſquam | | 


Juſtitia reliquum, te, 7nſtiniane, ſub imm 
Manibia ardenti plectant Phlegetonte jacentows , 
Poſtquims tanta Italis milena volumina ligum 
Principe te clades, te principe peſt i« ademit. 


— ſee not any ground to juſtifie ſo much bitterneſs, 

nor indeed deſervedly to — that renowned Emperour a 

thour of ſuch a crime, being eſpecially thought by the moſt not 

| . yet ſince thoſe books of Law that are left us, which are 
an extract from the other, ** ſuch high price and value; 


rely, 


Veer. 
cleand, 


„tu, 


Bhs The Euctiſency of Libs 
rely when tir other periſhed, there was loſta very great tres + 


fare. 3 2 1814 | dend. 2 3+ a 

Again, as there were three Cities famous above all others 
for the nouriſhing and maintaining of the ſtudy and learning of 
the Civil Law, to wit, Rome, Beryt, and (en ſlautineple; In 
which three Cities onely by an expreſs conſtitution of fim 
e Digeft Pro. it was to be read and taught to others, and no where eiſt 
en. parag. 7. througbout the Roman Empire; ſo it was not pofſible but the 
books and writings thereof muſt be loſt and deſtroyed, as indeed 
they were, in the direful events of thoſe Cities: For Rome wes. 
often ſpoiled, ſack' d, and laid wafte, by rude and ſavage peo 
ple, who would not ſpare books or learning, that they knew 
would deteſt, condemn, and cenſure them, and their barbarous 
actions. Bit was ſoutterly ſwallowed up ib an Earthquake, 
that nothing of the whole City was left above ground. Com 
fantinople in Zeus the Emperours time, in the year 478 war al. 
moſt wholly deftroyed by fire; in waich + Rr amongſt o- 

things, an hundred and twenty thouſand books; and is ſince 
fallen into the power and hands of the Turks, proftfied enemies 
to civility and learning, the ſame being taken by Mabomet the 
Great, in the time of Conſtantiue Paluogolm the laſt of the 
Grecian Emperours,in the year 1452. | | 
Thus hat it fated with the very books and writings of the Civil 
Law; but ſuch bas been the providerice of the Almighty in pre- 
ſerving this nere ſſary piece of learning, that neither any nor all 
of theſe diſaſters have been powerful enough to extinguiſh it. 
For although it ſeemed ſometimes to be buried, and no where 
\ Mc e Viſible » yer at laſt by one means or othet it was reſtored and 

- ſayes it is there brought to light. a 12 py SALES. 

kept in the But co none more is the honour of this reſtitution given, then 
Dukes Palace, to the Emperour Zotheriw the ſecond, who undertaking a war 
_ «never, againſt Roger King of Sicily and Naples, after he had taken by 
ba. wich ſtorm the City of Amalphivin Apulia, he there found the chiefe 
To:c>»lighz and moſt authentick part of the Civil Law, the Digeſts ; which 
and other re- Was from thence conveyed to Piſa, and afterwards to Florence, 
verence. Notes where they have been kept with the greateſt care, and had in 
upon Forteſ«ue much veneration and eſteem; h and this was in or about the 
dn year, 1737. The other ken of fe den frame and Collett 
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on were found at Revere; about the fams time: 
5 — ws my — — of the duft, 
bur fame Emperours command, wereevery where 
divalged, taught in Schools and Univerſities ap el ons the 
. Empire, the bacbarous Laws as it were ſilenced, and theſe in 
praiſe made the rule for all Tribunals. 
And indeed the fame and reputation of them ſo ſpread, all 
kind of learning with it at the ſame time,that in a little 
ſpace of time i goe en alſo with the other ſciences in 
- France, Spain, and Italy, and in all the Weftern part of Exrope, 
where it has been in greateſt uſc and bigheſt acconnt, as well in 
ſtudies as in Judicatories, ever ſince to this very age of ours. 
Nay, the Civil Law after it was once reſtored aad taken notice 
of, having long lain hid and concealed, drew the hearts and 
fiadies of men after it in ſuch wonderful manner, and grew to 


that mighty eminence and power, that the moſt were intent up- - 


on the of ir, and but few in compariſon lookt after any 
other learning. | 

Giraldus of Oxford charges it as a fault upon the findents of 
his time, and tells that one Martin a Clergy-man, did ſharply 
reptove the Univerſity of Oxford at a pmblick co ion, for 
devoting themſelves wholly to that ſtudy, neglecting all other 
learning ; ſaying, qued leges Imperiales reliqus ſcientias omnes 
ſuffecaverant, the Imperiall Laws had ſwallowed up all the other 


Alſo Daniel Morles in the ſame Century, being in Heury 
the ſeconds time, writes, that the Law was ſo much fludied in 
Oxford, quid: pro Titis & Stio Ariſpeteles & Plato penitut obli- 
wieu t tur; that Titius and Sei were minded al together, 
and Ariſtosie and Plato were quite forgotten. And Roger Be- 
gon, that had made himſelf eminent in all the ſciences, did up- 
— — the ſame age, fot — I ſo - 

z adding, quod cavilationes yurie Philophiam, the 
— of the Law would — true Philoſophy. 

: 


ton Arch-Biſhop of C auterbury took up the ſame 
complaint in Henry the thirds time, againſt abe Monks of his 
time, qui reliſtoagro veri Jost, nempe ſacra Scripture, Ad Ain 


rem, id off, ſcintiam [icularem, pro cupiditate terrena trauſt- 
R 2 Lens, 


* 
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ent; who through greedineſe of filthy lucte, which u 
then to be gotten chiefeſt from the Law, did forſake the 
> A of the Scriptures, and hunt after ſeculat know: 


The like lamentation was made by Robert Holcot of the order. 


of the Predicants in Northamptonſhire, in Edward the thirds 


time; lege, & canoner, ſaith he, i temporibus innumerabili· 
ter ſunt fæcundæ; roncipiunt divitias & pariunt dignitates ; ad 
Silas confluunt quaſi tots multitu io ſc holarum his diebus : The 
Laws and Canons are immeaſurably profitable in theſe times; 
riches and honours ſpring from thence ; almoſt the whole num. 
ber of Scholars reſort thither; for indeed the greateſt profeſ. 
ſours in Theologie, that were, did ſo little content themſelves 
wich that one way of advancement, that they did frequently af 
ſume degrees in Law, to fit and qualifie them for other prefer- 
ments alſo. 

But ſure it is, theſe complaints and objurgations of private 
men could ſo little keep this luxuriant growth of the La from 
fpreading, that the very Edicts and Decrees of Princes could 


not bring it down. 


Matthew Paris in his Hiſtory upon the year 1254. and in the 


Additions, pag. 88 3. Edit. Novi. makes mention of a con- 


ſtitution made and publiſhed by Pope Innocent the fourth, by 


which it was ordained, that no profeſſour of the Laws ſhould 


be promoted to any Eccleſiaſtical dignity in France, England, 


Scotland,” Spain, and Hwngarie , and that from theaceforward' 


the Imperial Laws ſhould not be read in thoſe dominiong, if the 
Kings and Princes ſo thought fit. Pope Honorius the third for- 


bad the reading or teaching of the Civil Law in Pers, in the 
year 1210. 5 | „ bee MBs 
Thoſe Popes thought that the reſtraint of the Imperial Lam, 


” 


would be a ready means to bring into requeſt the Canon Law, 


"which was as it were but new ſet up. Upon deſign therefore to 


bring into credit their ownEcclefiaſtical Law, rather then out of 


any diſlike ofthe Civil, were thoſe prohibitorie Decrees made; 
_ "however they very much failed of that effect that was inten- 
ed chem; for we. may have obſerved to this very time, 22 


Capi _ The Civil Low, 
thoſe Chriſtian States that do acknowledge the Popes antho- 
rity and power, have ſo equally divided their reſpect between 
both thoſe Laws, that they have appointed to each their proper 
function; ing the one to be ſerviceable to Civil matters, 
the other to Eccleſisſtical; and ſo by ſuch moderation have 
done very equal rigbt to both. At the ſame time that the Civil 
Law was publickly read at Boronia by the means of Lotharius 
the ſecond, it was brought into Exgland by Theobald the Arch- 
Biſhop, of Casterbury, and being publickly read in Oxford by 
Vac arius, it grew ſo general a ſtudy, and other learning was ſo 
much neglected upon it, that King Stephen incenſed thereat, 
ſent. forth a peremptory command, that it ſhould be read in 
England; no more, that YVacarixs ſhould forbear. to teach it 
any further, nor that it ſhouid be lawful for any to keep 
any books of the Roman Laws by them: Sed parùm var 
Init Stephani prohibitio, nam ed mags invaluit virtus leg ths 
Deo favente, quo cam amplius nitebatur impiet as ſubvertere, 


ſayes Mr Selden; 4 But King Stephens prohibition did prevaile k Diſertat. ad 
but little; for the power of the Law, God proſpering the Fl. cp. 7. pa. 
ſame, waxed the more vigorous, when malice did moſt ſtrive to 7 6. 


deftroy it. 

Charles the ninth, and Henry the third of Fraxce, did al- 
ſo dy ſending ſorth their Edits forbid the Civil Law to be 
taught in Paris, or that any Degrees ſhould be taken in 
that faculty. Philip the fair, and the Parliament of Paris 
anciently, did ſtraitiy charge-, that no man ſhould dare in 
any pleading to urge or cite the Roman Law againſt a ſpe- 
cial Law of the Nation. In Spaine it has been made no lefs 
then a capital crime, to offer or alledge the Roman Law, as 
compulſive or binding. / | 

And ſurely it is a bigh indignity to any Prince, to have 
any. forreigne. Law ſet up againſt, and to beat down bis 
own. And therefore in the erection of Univerſities in France, 
the Kings have alwayes declared, that their purpoſe was to have 
the Civil and Canon Laws in them pablickly profe ſſed and 
taught, to make uſe thereof at their diſcretion, but not that 


the ſubjects ſhould be any way botnd: thereunto, leſt chey 
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0-0 88 ' 
ſhould ſeem to derogate from the Laws'of. their own countrey; | 
| Bodin.devep, by «dvancing the Laws of ranger.“ 
lib. 1.66.8, ' "Theſe and ſuch like edits & declarations of Princes have been 


alwayes of full force and power, as moſt juſtly they ought to 
de, ro limit the vaſt and univerſal power of the Civij Law, and 
to keep it from getting above and prevailing over the Laws and 
Cuſtomes of their own Territories; for that were no leſs then 
to worſhip two Suns in one and the ſame firmament, and to 
call in the Roman Sovereignty, which was long ago caft off, 
But that the Civil Law ſhould not be ſtudied, publickly taught, 
no degrees taken in it, nor cited in their Jadicatories in a mini- 
ſerial and ſubordinate way to their o municipal Laws and 
Cuſtomes, or that it ſhouid not be admitted to teach us true 
equity and ſound reaſon, their reftraining Edicts never have ſo 
far prevailed ſo totally to ſuppreſs it, from the time of Lot hari. 
an che ſecond, the firſt reſtorer and reeftabliſher of it, to this 
preſent, which is now full 500 years. Plurimùm diff at lex 4 
jure, ſuyes the ſame Bodine; Jus enim fine pe, | 5d quod 
quan bounnque e; lex autem a1 imperantis majeſtatem perti- 
es There is much difference betwixt Right 2 Law; for 
Right without any command inſinuating itſelf into the ſoul of 
a juſt man, recommendeth to that which is good and equal; 
but Law importeth a command of ſome Sovereigne, which may 
Force and harry the will to ſuch an action, which in equity ot 
Tipht reaſon may not be good or laudable; As a Law to bind 
by its own proper power and vertue, or by any authotity of 
thoſe that made it, the Imperial Law is not admitted in any Na- 
tion. Vet no Chriftian Nation with all the expreſs decrees that 
that they have at any time made againſt it, has been able to e- 
clude it, as it containes vera naturalim vationtm, optimum 
Snter omnes lege! humanas exemplum, æquitat is normam. anthe- 
ritatem pridentum, ovirem juſtitiæ ratnem, artem & ſcirnt 
am juris, & ut bones more complettionr ; they all admit it, os it 
does propound and hold forth true natural reaſon, and as it is 
the moſt imitable pattern amongſt all the Laws of men, the rule 
of equity, the voice of Sage men, the true method of juſtice, 
the art and kwowledg of Going right, and as it comprehends in- 
Rrudtions for a moral liſe ; For thus to ſhut the door againſt it, 
were 
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were to renounce reaſon, equity, juſtice; and to de fie all moral | 


be cuil las. 


goodneſs. | 
Thus much may very well ſuffice to ſhew bow the Roman 


Civil Law has bad the ſingular honour and prerogative which 
no other Law has had, to be reſcued from that univerſal deluge 
of abolition, which hath ſwept away all other ancient Laws be- 


ſides it; and not onely to out- live Rene it ſelf, but to out ſtane 


many dangerous aſſ. uſti and caſualties, and divers ſharpe penal 
Edicts that have been made againſt it, and to continue to this 


very time a large and accompliſhed body. This ſurely next to 


the providence of God who hath fo diſpoſed it, muſt needs be 
aſcribed, and the cauſe muſt needs be conceived to be, ſome 
«ps, EET long, as that bas 

? 


and rare wiſdome that is in the Law it ſelfe; 
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CHAP. IV. 


"That Forreigne Nations in doing of Right between 
Man and Man, ds mainly practiſe and make uſe 
of the Rules and dictates of the Civil Law, 


Hat the Roman Civil Law, framed fo many hundred years 
ago, and deviſed forthe uſe of one Nation onely, is ſtill 
extant and in being at this day, the ſtate it ſelf being: quite 
extin&; poſſibly it may not ſeem commendation and praiſe ſuf· 
ficient, except the uſe, practiſe, and obſervation of it up and 
down divers great Nations of the World be alſo ſhewed. The 
next thing therefore that we have to ſay in further praiſe there. 
of is, that the greateſt and beſt ordered Nations, though they 
manage their publick occaſions and affaires of State by rules and 
directions of their own ordaining, having an eye to the nature 
of their people, wy of government, and preſent exigencies 
onely; yet in the diſpenſation of private juſtice, and in pacify- 
ing the debates and differences that do ariſe between their 
ſubjects, where meer right and equity onely is conſiderable, - 
yr > 1 and practiſe the rules and principles of the Civil Law . 
chiefly; 

Peculiar Statutes, Ordinances, Cuftom& , and municipal 
Laws every State has of its own making, which in the regulation 
of its proper affairs it does prefer before any other Laws or con- | 
ſtitutions whatſoever, thovgh in reaſon and convenience they 
may ſeem much better. Vet humane occurences are ſo many in | 
number, and in circumſtances ſo greatly differing one from 
the other, that no Nation is perfectly ſupplied with Laws 
of their own to anſwer them, but that there is Rtill need 
of ſome ſubſidiary Law, more univerſal and comprehenſive / 
then its own. j 

And from this ground is it, that moſt States have entertained [ 
che Imperial Law, to ſupply and aſſiſt where their own 18. c 

| ve; 


— 


cet 

ive; making their ſtudy and ſcience of Law to conſiſt in that, 
but the uſe and exerciſe to be refirained and bounded by 
their own-proper Laws, which every Nation requires to have 
firſt known, and chiefly to be obſerved. Wherefore if you tra- 
vel into their States, and ſhall aſcend up into their Courts and 
places of Judicature, both Judges and Advocates will be every 
where found co be all Civilians and Graduates in that faculty ; 
& the proceedings in cauſes there, to be moſt after the form and 
manner of the Civil Law. And when any caſe comes to be re- 
folved by final ſentence, if there be any proper or peculiar Law 


of their own Countrey to determine it, judgment paſſes, as thae 


ſpecial Law directeth; but if that be wanting, as commonly it 
is, preſently recourſe is had to the Civil Law, and by that is it 
both pleaded and judged. | 

Which becauſe it ſhews the tranſcendent excellency of this 
Law, being incident to no other Law beſides, and being not 
throughly enquired into, may ſeem iacredible to many men, it 
is therefore a point worthy of a ſlrict examingtion; and fit to 
be fully cleared and perfectly underſtood. . 

For peradventure it may not paſs without a wonder, that a 
Prince or Common- wealth ſhould not be able to manage their 
rule and government by Laws of their own deviſing ; or that 
any differences ſhould ariſe — thei people, which they 
knew not how to decide of themſelves, but muſt conſult with 
the oracles of other Nations. 

. xk eclipſes, ſome may think, the Ma jeſty of a State, to have 
rules preſcrib d to it by others. And ſince the time that a divi- 
viſion of Kingdomes was firſt made, and each had their bounds 
ſeethem, no Potentate, no not the Emperour himſelf has pre · 
tended to a power to give Law to any, but to ſuch as have been 
his ſubjects by birth, habitation, or conqueſt, Neither can 
Lawes be made to regulate - the whole World, or to bind all 


: 


people, ſayes Suarez. w Belides, que leges Romanis congrue> m l ib. 3. li le. 
4 


nt, non omnibus jam congruunt : mutats eſt ratio vivendi, gib. 4. nu. 7. 
Ratus rerum mutates, ſayes Ludopicus Vives; n The Laws that & 47.3.9. 


were proper forthe Romans, ſuit not ſo well with others; the 
manner of H,) not now as it then was, the ſtate of affairs is 


clean changed. climates differ, and the tempers of people differ 
S too; 
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e z new and ſtrange accidents do 
— conſtitutions 
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en tently ariſe, which will 
co ſettle them the form of governi 


require new conſti 


is divers in ſeveral times & places the Laws therfore cannot pol · 


ſibly be the ſame; Monarchical Laws are of no uſe to a Po 
government; and Popular Laws do not fit a Monarchical State: 


Severe edicts will not ſuit with a milde and gentle people; and 
- contrariwiſe,barbarous or untractable natures wuſt not be dealt 


withall by gentleneſs or clemency. It may therefore be queſti. 
oned, how the Civil Law that was made ſo many hundred yeats 
ago, and for one ſingle Nation, can be accomodated to other 


Nations, coming in ſo long a tract of time after them, and dif. 


fering from them in habit, language, ſituation, manners, and. 
form of govermnent. 

Be ſides, to hear of the general uſe of the Civil Law in ſorreięn 
patts, is ſo odious and offenſive a thing to ſome hamorous Anti- 
civilans, that although they be ſo learned, that they muſt needs. 
know it to be true, and having travailed-abroad muſt need 
have ſeen it; yet to take away all belief thereof from the peo. 
ple of this Nation, leſt they ſhould look too favourably upon if, 
they do too frequently ſuggeſt in their writings, That in Fraxce 
it bas been forbidden under a penalty. to read the Civil Law 
to any publick audience, and thoſe that ſhould hear the ſame 
read, were alfo to undergo the ſame puniſhenent; And thet 
in Spain to cite the authority of the Civil Law in Court, 
been made an offence no leſs then eapital. But they do not # 


withall (which they know they may as truly) that theſe ſharp. 


edicts laſted not long, but grew out of uſe very long ago; ail 


that the Civil Law does flouriſh no where fo much as in thoſt - 


two great Monarchies, and ſo has done for a long time toge- 
ther; and have both ſent forth men as famous and renowned in 
that profe ſſion as in any other; of whom mention ſhall be 


made hereafter, . For. both the ſtudy and practice of the 


Civil Law has been found of ſuch abſolute uſe and neceſſity, 
that thoſe States that have been brought upon ſome pretence of 


convenience to ſuppreſs it, have been glad after ſome little want. 


thereof to reeftabliſh it and ſet it up again. + 

Baldwine in his Prolegomena takes in all Chriſtendome in this 
particular; Religio Chriſtians, faith he, probavic * 
peiuic 
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politic as Ramanerum liges, qua <quitate ſumms ſub nir & ne 
1 alinm noien um hineft ati proximas eſſe videbat , eaſque rue 
er Dei duns & : Chriftian Religion hath 
allowed of and kept the Roman Law, which it ſaw were groun- 
ded upon pure equity, and came neareſt to natural integrity it 
ſelf, and bath ever figce reverenced them as the gifts of God 
and bleflings beftow'd oh Man. 7 Oivile Romane um, ſayes 
Weſenbeck, „ propter ſummam aquitatem & prudentians, jus o Peet. Dig? 


þ gent ium, & omnium populorum bene inflitutorum commune De legib. nu. 9. 
4H The Civil Law of the Romans, for its ſpecial equity and 


wiſdome, is come to be as it were the Law of Nations and of all 
well ordered people: e Romanum tam equum oft & rations 
con/entaneurs, ſa yes Molinzus, p ut omnium fere Chriſti Ad cenſuctul. 
entium uſu & ap probatiame commune fit effeltum: The Roman Ti Tir. Des 
Li fo equal and ſo coming up to reaſon it ſelf, that by the Hef. n. 110. 
uſage and acceptation of almoſt all Chriftian Nations, it is turn d | 
into a general and common Law. Hoo jus commune, ſaith _ 
Peckius, 4 quad terth vigilii txcopitarum & inventum oft; q ca. 28. De 
aleo bonam & 4quum ſemper viſum fait omnibus, ut bi ques Ro- Reg. jur. in 6. in 
mani imperii leges non tenent, hoe ipſum jus tanquam aquitati = 
naturali maxim? conſentantum, libenter ſequantur & nbique 
probent, ſmaſque leges nor bes interpretentur; This common Law, 


the Roman, invented and wrought out by ſo bard and 
— has alwayes ſeemed unto all States fo —— 
conſei ona ble, as even thoſe Nations whom the Law of the Ro- 


man Empire does not oblige at all, do 8 ing freely 
follow and approve thereof, as moft agreeable to natural equi- 
ty, and do interpret their own peculiar Laws by them. Parti- 
cularly for Frauce, Equinarius Baro r ſayes, that, fi wore ſta- r Infl. Dejui 
tutore regionis aut lege Regia controverſie dirimi non poſſint, ad um. tem. & Ci: 
jus Caſareum velut ad ivvouiay Fadices regii cateriqus laici con- 
 faginnt , If there be no cuſtome or conftitution to determine 

the controverſie, both Judges and people go to the imperiall 
Law av the beft that ever was. And alittle after, us Rowa- 
vum, ſaith he, commune jus Franci appellant, & interdum abſo- 
Inte jus, vel jus civile, quod eo jure communiter omnes regiqnes 
atantur, nbi pactam, mos, lex regia defideratur ; We French- 
men call the Roman Law the common Law, and ſometimes ſims 
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ply the Law; or the Civil Law, becauſe that Law all Nations 
do commonly uſe, where agreement, cuſtome, and particular 
Law is wanting. Annan, Robert, 5 another French Lawyer 
ſayes, that ſome Provinces-in France, either by ſpecial privi- 
ledge, or by grant from their Kings heretofore made do uſe the 
Roman Laws; as the Territory of 7holofe, and that of Das/- 
phine, and ſome others, and theſe are call'd Provincia juri ſcri. 
pts, the provinces of the written Law : ſome others, ſaith he, 
and indeed the moſt and beft Provinces are governed by nnwrit, 
ten cuſtomes; but in the end he adds for the whole Kingdome 
thus, Civile Romanorum jus in ſenatu & tribunalibus Francia 
citare licet, non quod Ronaniclegibiu parere neceſſe habtamiu, ſed 
ut equitatis ratio ex tot clariſſimorum & prudentiſſi morum J uriſ- 


conſultorum reſbomſis attendi & in ſpici qurat; The Civil Law of 


the Romans is alledged in the judicatories of France, not that 
we think our ſelves bound to them, but that out of the reſolu · 
tions of ſo many moſt famous and moſt prudent Lawyers, the 
rule of equity might be extracted. For Spi, Fernand, Vaſ- 
quis, t one of their own Lawyers, ſhall give teſtimony, how 
the Imperial Law and the Law of their own Nation goes hand 
in hand conjoyned and link'd together: u Civil Hiſpanorum; 
ſaith be, ho#fitio voluntari recepit jus civile Romanorum: 
jamque noſtr um jus civile Hiſpanicum & jus civile Remanorum 

ſel pariterque cocunt, licet eæ vi en did ilad recipete 
nos HiiÞ ani non tenertmur: The Law of Speix hath given a free 

admittance to the Roman Law, and now they are as it were 

united together, - albeit there lies no tie of command upon us in 
Spain to enforce a ſubmiſſion to it. 377772 : 
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CHAP. v. 


Thi general admittance and uſe of the civil Tor in for- 
- reign parts, i acknowledg'd by our ſelves here in 
England... _ 


Shall not travail any further to cite any more forreign teſti- * 
'mony, to prove that this Law is generally received and pra- 
Riſed by other Nations; and the rather, becauſe Dr Dzch in 
bis book, has by variety of proof ſo ſufftrĩently made it good 
already. Bur yet it is worth the ſetting down, what ſome of 
our ow] Countrey - men have in their writings acknowledg d 
to the very ſame purpoſe; and thoſe eſpecially among the 
reſt, whoſe intereſt and high valuation which they 
paſs upon the Laws of their own Countrey, will not permit 
— to aſcribe more to the Civil Law, then the juſt truth will 
t | 
And it is moft obſervable, what King James himſelf, the 
learnedeſt of all modern Princes,” ſaid here in a Speech made to 
no le's ſolemn aſſembly,then his Lords and Commons of Parlia- 
| ment, „ which we have extant amongſt his printed works. 1 Mom 
| *As a King, ſaith he, I have leaſt caufe of any man to diſlike 16%. 
the Common-Law; for no Law can be more fayourable and 
5 * advantagious for a King, and extendeth further his Preroga - 
* tive, then it dotb. And for a King of England to deſpiſe t 
the Common-Law, it is to neglect his own Crown. Yet, ſaith 
he, I do greatly eſteem the Civil Law, the profeffion thereof 
*ſerving more for general learning, and being moſt neceſſary 
or matters of Treaty with all forreign Nations. And I think, 
that if it ſhould be taken away, it would make an entry to 
. © Barbariſme in this Kingdome, and would blemiſh the ho- 
 ©nourof Esglasd; for it is in a manner ex" Gentium, and 
maintaineth entercourſe with all forreign Nations. But 1 
Lonely allow it to have courſe here, according to thoſe limits — 
Sof joriſdiction, . which the Common: Law it ſelf doth 8 
. 8 
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+ * chiefly the Civil Law) ſhould be barred in this Kingdome, 


The Excellenoyaf ' Lib) 
* And therefore though it be not fit for the general govern- 
* ment of the people here, it doth not follow it ſhould be ex- 
*tin& ; no more, then becauſe the Latin tongue is not the 
mother or radicall Language of any Nation in the World at 
© this time, that therefore the Engliſh tongue ſhotld onely 
* bomb learned in this Kingdome, which were to bring in bar- 
© bariſme, | b. wk Gantt 

And in another ſpeech in Star-chamber, x printed allo ; 
God forbid, ſaith he, the Law of Nations (intending thereby 


e and that for two cauſes z one, becauſe it is a Law to ſatisfie 
©* rangers, which will not hold themſelves ſo well ſatisfied 
< with other municipal Laws; another, to ſatisſie our own ſub- 
<« jets in matters of Piracy, Marriage, Wills, and things of 
* like nature, | 
And again, when he was ſo mightily preſſing to have had an 
union of Zxgland and Scotland under the ſame policy of Laws, 
as had but one and the ſame King; in a ſpeech made upon 
that ſubjeR, extam in his printed works, he told his two 
Houſes of Parliament, that in point of con junction of Nations, 
the Civil Law ought to bear a great ſway, it being the Law of 
Nations. Theſe are the expreſſious of a King, the intereſt of 
whoſe Crown and Scepter, and the prerogatives thereunto be- 
longing did depend upon the favour of another Law,; and yet 
he poſitively and in dowr-right termes in the face of all his peo» 
ple, avows the Civil Law to be the Law of Nations; and that 
all tranſactions of Treaty and of Trade with forreign Nations 
were diſpatched by the rule and reaſon thereof; and that the 
authority thereaf was ſo great in the eſteem of rangers, that 
they would reft ſatisfied, therewith, when no municipal Law 
could ſatisſie them. But in that he avers alſo; that when the 
people of England ſhall exterminate that Law, (which muſt 
needs be when the practice thereof is quite taken away or thruſt 
into a poor narrow compaſs) their honour will be obſcured, 
and they will be in danger to be over-run with bat bariſme; it 
was never ſo well worth the obſerving, as et this preſent time. 
And it clearly ſhews, that wiſe and learned. King did perfectly 
uaderfiand the true uſe of the Civil Law; for as the language 
reo . 


* 
* 
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Cap. 5. The Civil Law, | 135 
thereof muſt needs be a means to maintain learning, which does 
civilize & ſoften the minds of men; ſo there is no ſort of learning 
with che which the matter of ir does not correſpond and partici- 
pace 3 but above all it does afford more and better rules for civil 
lividg and ofderly converſation amongR men, and for righte- 
ods dealing each with other, then any other ftudy or learning 
_ whatſoever. | 
But this practiſe and uſage of the Civil Law io forreign parts 
is yet better confirmed by the authority of thoſe, who ſtudy- 
ing and profeſting the Law of England, have been alwayes 
fealous of the riſing and | ary of the Civil Law in this Nation. 
For though they have deſired to keep it low here (for what 
reaſon 1 need not mention) yet ſome of them have freely 
enough owned, bow mach it is in uſe and practiſe in other 
Conntreys. 
Sir Francis Bacon in his Epiſtle Dedicatory to the Queen, ſet 
before his Maximes of Law, after he had told che Queen, that 8 
Juſtinian the Emperour did gloriouſty, and yet aptiy call the 
Body of the Roman Laws, pr opriam & ſauctiſſimum templans. 
juftitie conſerratum, à ttue and à moſt ſacred temple eonſecra- 
ted uato juſtice; be ſayes, that it is a work of great excellency 9 
indeed, as may well appear, in that France, Italy, and Spain, 
who have long ſince ſBaken off the yoke of the Roman Bm- 
pire, do yet nevertheleſs continue to uſe the policy of that 
Law. ' LOUIE ann 
My Lord Efefmere Chancellour of England, us Sir Franca. 
Bacon was, in his ſpeech of the Pof#nats, does expreſly deliver, 
that the Civil Law is taken to be the moſt umverſal and general 
Law in the World. | aN 
Sir ohn Forteſcue himſelſe, Lord chief 8 
and afterwards Lord Chancellour in King -Hewy+ the ſinth's 
dayes, in his book, wherein he dees ſo highly megnifie and com- 
mend the Laws England above che Civil Law, yet he could ſay, : 
That Civiles ſupra humanas cunttas legesr alias fama per orbem , he Laud le- 
extolit glerieſa; The Civil Laws throughout tbe whole World, gum Ang. 
a” advanced in glory and renown above all other mans «4.9. 
Fulbeck alſo, another of the ſame profeſſion, and of great 


learning, 


2 In bigparal- 
lel part, 1. B+. 
piſtle to the 
Reader. 
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learning. does agree with the former in theſe words; 4 The 
Roman Laws, ſaith he, in the times of Areadiius, Theadoſius, and 
Fuſlini an, recovered their ſtrength 3 and ſhining to all the Com- 
mom wealths of Earope, as the Sun to all the climates of the 
Earth, bave for their worthineſs, and neceſſary uſe and em- 
ployment, received entertainment, countenance, and great re- 
ward of Emperours, Kings and Princes. N 

Likewiſe Mr S.lden, a Graduate inthe Common-Law, but a 
great Studeat in all learning, and one that ſeems to have ſear- 
ched narrowly into the ſtate of the Civil Law, as it has ſtood 
in uſe and requeſt in other Countreys as well as in Exgland, in 


all times, in his additional diſcourſe upon Fleta, wholly ſpent - 


upon that ſubject, owns the entertainment and uſe of the Civil 
Law in the Weſtern Countreys of Europe, that had left to 
acknowledge the Roman Empire long before. For in that diſ- 
courſe & be hath theſe words : 

Ita jam, id eft ſub annum 1145, receptus ſuit Juris puſtinia- 
næi uſu, ut quotiet interpretandi jura five verera five nova five 
ratio ſi ve analogia deſideraretur, aut mos aut lex expreſſior nan 
reperiretur, ad jus iilud F uſt inianæum tum veluti rations juridi- 
ce promptuarium optimum ac ditiſſimum, tam ut quid legem in 
nondum de finitis ex ratione ſen analigia commode ſuppleret, eſſet 
ret urrendum. Certe ita ferme Rhodiam recepere veteres Romani 
lege in rebuſ nauticis, ut gtiam apud nos & gentes vicinas leges 
rec ipiuntur Oleroniara; cùm interim nec he nec ille ex aut hori- 
tate {ub, qua primò condite ſunt vim fic obtinuerint. Atque ut 
Academiæ demùm nom pance alie per Europam Occidentalem has 
in re, quaad ftudiorum inſtitutionem, Bononienſem ; Ita etiam 
Regua alia & Reſpublica imperium Cæſarianum quoad uſum ju- 
ri ejnſdem aliquem imitate ſunt, retentii ſemper ac whiqut 
woribus alias avitis Legibuſque ſibi, pro varia rey iminu cujuſque 
formula, ante conditts, neovaſque condendi tum libertate tum uſu 
Neque ullibi pre ſimplici juris bra in Occidente inde uſur patum 
eſt jus illud Cæſareum, ſed cum tempera mentis que jam diximum: 
That is, About the year One thouſand one hundred fourty five, 
7uſtinians Law came to be uſed in che Weſterne part of Exrope, 
in ſuch caſes, as either the State had made no ſpecial provilion 
at all in the m, or that there was no cuſtome to reſolve them by: 
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eſault of both the caſe chat fell oũt was to be ſer> 


— 


9 by ſome other caſes that 
ighe on, or by other caſes that in 
all circumſtances did reſemble the matter in queſtion ; or laftly, 
where the local ſtatutes. themſelves were not ſs clear, but that 
they flood in need of interpretation, and were ſo doubtſully 
penn'd, that ſolid reaſon and a deep judgment was to be made 
uſe ofto explain them., In all which caſes recourſe was had to 
the Law of 7»#tiniey, as to the beſt and richeſt Treaſury of legal 
* reaſon and equitable knowledge; and which could beſt ſupply - 
the want of a peculiar Law either with concludent reaſon, or 
with parallelling the caſe in queſtion with other expreſs caſes of 
the Law, as did exactly ſuit cherewich. Much after the ſame 
ſort were the Rhodian Laws embraced by the ancient Romans 
to regulate ſuch matters as fell out at Sea, as the Laws of Ole- 
ron have been in England, and elſewhere; when as aotwith- 
ſtanding neither the one nor the other have had ſuch a bind ng 
power in them, as they had when and where they were firſt or- 
dained. And as many Univerſities at laft were guided by that of 
Bononis (where learning, after it had layen a long time ne 
leted, was firft revived) in ſetting up the teaching and read- 
ing of all kind of literature; ſo did alſo other Kingdomes 
and Common. wealths in ſome meaſure make uſe of the Civil 
.Law, as the Empire did, reſerving to themſelves ſuch old Laws 
and Cuftomes, as they had proper to their ſeveral formes and 
wayes of goverament, and the freedome of making new, which 
they practiſed as oft as they had. occafion. Neither, ſaith he, 
has that Imperial Law been at any time fince obſerved in the 
Veſtern Countreys for a poſitive commanding Law, but ever 
nder the rules and limits before ſpoken of. 
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The ſame Mr Se/den alſo in his Mart ¶ lauſum, although e Lib.1.c4.24; 


de will bave the Europzan Nations to practiſe divers things ve- 
* rhe of to the Civil Law, as that there are no Slaves now, 


5r right of perſonal Poſtliminiage, as were by the Civil Law; 

"ng that goods caſt away at ſea, do by the cuftomes and ordi- 

ances. of many Countreys accrue to the Princes themſelves, | 

bich by the courſe of the Civil Law were reſtored back to the 

ners, or if they claimed not, went to the firſt occupant ; 

it he commends the Princes of Tu for eftabliſhing the uſe 
0 


— 
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of the Civil Law in their Academies and in their Tribunals: fo - 
far, as their own peculiar ſtatutes were not contrary there- 
unto. | 

I cannot alfo omit what Mr Selden writes in his Review upon 
his Hiftery of Tythes; d Where though be vehemently de- 
claimes-9gainſt the groſs ignorance of thoſe, that do not tick 
to publiſh herein Eagland commonly, that all other States are 
governed onely by the Civil Law; and would have ſuch to un- 
derftand the difference betwixt the uſe of Laws in ftudy or argu- 
ment, and the governing authority of them: yet he acknow- 
ledgeth, that inthe Empire and a good part of Itæiy, through 
the power of Emperours and Popes, the authority of the Civil 
Law doth ſtill continue; and that in Portugal the Roman Civil 
Law is authorized by an Ordivance of State, in cafes which are 
not literally comprehended in the cuſtomes or conſtitutions of 
the Kingdome. And as for other Chriſtian States, which ac- 
knowledge no ſuperiour, or any ſubjection to the Empire, as | 


France, Spain, Denmark, Poland, the City of Venice, and 


what alſo in Germany bath made it ſelf free from the Empire, 
though as it is Law, he will not have it to binde or rule with 
them; yet be ſaith, in all of them, the reaſon of it brought in. 
to method, is uſed and applied commonly to argument, when 
any of their cuſtomes or ſtatutes come in queſtion ; becauſe the 
practiſers ſtudied it in the Univerſities, and had thence their 
degrees given them. And fo the old Imperial Civil Law valet 
pro ratione, non pro inducto jure; & pro ratione, onely quantum 
Rege!r, Dynafts, & Reipablite intra poreftatis ſue fines valert 
patiuntur; that is, it is of force #s Reaſon, not asan intrody- 
ced Law; and no farther as reaſon; then as Kings, Rulers, 
and Common: wealths will have it to prevaile within their ſeve- 
ralf Territories. | 
And yet the ſame Mr Se/dex alſo ſaith within very few lines 
after, that doubtleſs cuſtome hath inade ſome parts of the Impe- 
rials to be received for Law in all places, where they have been 
ſtudied. And albeit he be very vehement in aſſerting, that ju- 
ſtice is adminiſtred in every State by its own peculiar Laws, yet 
he admits alſo, that the interpretation of thoſe Laws in moſt 
places, ſave Exgland and Ireland, hath of late time * _— 
irected 


directed by the reaſon of the Imperials, and onely by the reaſon 


_ /of them; and not by their authority; and that alſo in caſe where 
they are not oppoſite atalito the ſpecial Lew of the place, bur 
ſeem to agree with the Law of Nations or common rea ſon. And 


5 —— that ever ſince Frederick Barbaroſſa's time 
which is near 500 years ago) the Civil Law has grown into a 
common profeſſion in this Weſterne World. 


CHAP. vi 


Thie Civilians themſelves do not enlarge the iſe and 
practiſe of the Civil Law in forreign parts, fur- 
ther then Mr Selden himſelf in hu writings 
grants it to extend, 


» x7 


; wh | ny other humane learning 

would enable them to do. The Univerſities have therefore 

ſiace made it their {common * and n 
2 egrees 
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all Tribunsls to be the minſters of right and jaſtice there; ill 


they have a clear 
the Civil Lain & 
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degrees in it, and tiave ſent forth the profeſſours thereof into 


now at laſt it is grown to be a common profeſſion throughout 
Exrope. And though the original authority which it had in the 
Roman State, is quite worn out, no State being now ſubjeR 


to the Roman Sovereignty ; yet Mr Selden does admit it to be 


entertained for a binding Law by ordinance in ſome places, that 
ſtamp that authority upon it which of it ſelf it hath not, in o- 
thers uſually obſerved as 2 Law by cuſtome and practiſe; but 
where it paſſes not for Law neither way, there the reaſon and 
wiſdome thereof prevailes, and every man ſuffers himſelf to be 
convinced thereby, ox vi neceſſitatis ſed vi rations, not for- 
cing the will, as a Law does, but as by reaſon powerfully work- 
ing upon, and at laft controuling the underſtanding. 

Thus far goes Mr Selden himſelf; and by no Civilian has a 


greater latitude then this been ever given to the Civil Law. For 


what King ame ſpake to his Parliament in the year 1609, tow 
chigg this matter; That there was no Kingdome in the World, 
not onely Scotland, but not Frauce, nor Spain, nor any other 
Kingdome governed meerly by the Civil Law, but every one of 
them hath their own Municipal Laws agreeable to their cu- 
ſtomes, as this Kingdome hath the Common: Law; we all unani- 
mouſly own to be true. / | | 

And what be told them of Scotland in particular, in the year 


1607. may be as well and as truly ſpoken of all the States in 


Europe. It a man, ſaith he, plead there, that the Law of the 


Nation is otherwiſe, it is a bar to the Civil; and a good Chan- 


cellour or Preſident will oftentimes repel and put to filence an 
argument that the Lawyers bring out of the Civil Law, whete 
ſolution in their own Law. So as, faith be, 


1 :; Caps. The Civil Law, BET. 141 
Sa iy, the nature and manners of the people, the faſhion and form 

of publick action, divers accidents of the time, and ſundry 

other occurrences, Nay, we often ſee it fall out, that ſome 

certain that are ſpecially made for a people, and at their 

firſt ordainihg-are found ro be moſt excellent and very whole- 

ſome Laws; yet in proceſs of time through alteration of things, 

and the very perſons themſelves for which they were original- 

ly made, it is as great wiſdome and as neceſſary to change them 

and quite take them away, as it was at firſt to deviſe them. It 

is no wonder therefore, that divers parts of the Civil Law, that 

were accommodated to the nature of the Roman people onely, 
and the uſages then in being, ſhould prove incongruous to the 
men-and to the affaires of this preſent world, which is of a clean 
different face and nature. For inftance: 

A Roman ſubjeR was not ſuch a ſupreme moderator amongſt 
his Children, nor ſuch a free diſpoſer of his awn eftate, as that 
he could make his Will thereof, as he pleaſed, - preferring one 
childe , and excluding another, or parting it too unequally 
amongſt them, or gratifying ſome firanger without remembring 

any of them. 5 
If therefore a childe were quite left out of bis fathers Will, 
or were eſpecially diſinherited, but without any cauſe mention- 
ed, or upon ſuch a cauſe as the Law did. not allow of, ox if up- 
on a legal cauſe, yet not. ſuch as was true in fact, the Will was 
void and null. e The juſt portion or ſhare that every child might « wefens: = 
expect from his father, if he made a Will, and which be could u. Dig De tis 
not give from him without lawful cauſe, was, if there were but ber. c feſibum. 
four children in all, or under, an equal ſhare in the third part 
of bis whole ſubſtance both Land and goods; ( for at Civil Law 
they both came under one reckoning, and went one and the 
ſame way without any difference) but if there were more then 
four childreo, then a full balf of the whole eftate was equally 
fhared amongſt them all. f ä __ {Novell De 
II leſs was given to any child then this juſt proportion, or if iam ſexify. 
ie were ogg with any condition; or time of payment, where- N. bas vor... 
by it could not come preſently and freely to him, the Will was A L. em modo 
not abſolutely void, g but a complaint might be brought to 75 de ne. 
Lee im 0 lip jul and eqpal hare, od to have it preſently e 
| . | 
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and abſolutely without condition, incumbrance, or day for 
.Ogoniem nt given. þ Wa 
. — Pear in Avery Nations and Countreys where the fubjeRts are 
Co. De inoffir, ſuch free end abſolute propictaries of all the eftare they have, 
fem. that they can diſpoſe of the ſame how they will, even from 
their own children, and to them in what inequality they will, 
theſe tender and indulgent dictates of the Civil Law are uſeleſs 
and unſuitable. Thoſe Titles then and corftitacions of the Civil 
Law, that treat on that ſubject, Dig. & Cov. Do lib. & poſtnm. 
hered. inſt. vel ex hered. De exherrd. Lib. De Inoſſic. teſtum. are 
not èa pable to receive any practical uſe or application in thoſe 
Territories. 

Again, the greateſt puniſhment that the Romans inflicted 
upon ſimple theft, was to pay four- fold, where the thief was 
taken in the act it ſelf, or at ſeaſt ſeen and cried out upon be- 

i cu lib. 11. fore he got out of ſight, 5 or if otherwiſe the theft was not ſo 
obſ. 58. manifeſt, to pay double the value of that which he ftole, and 
the reparation was made onely to the party damnified. Andif 

there were divers perſons taken or diſcovered to be actors of 

one and the ſame theft, they all underwent but one and the 

ſame penalty amonꝑſt them, yet either of them might be ſued 

k L. il. para · 9. for the whole. K | 

Dig. it furs, But by the Civil Law it is not onely theft, privily to take and 
carry away ſomething that is anothers with an intent to defrand 

11.618 bim of it; but it is a theft alſo, when one that has lent money 
ente upon a Pawn does employ the pan to any private uſe of his 

54. Dig. De ye *. f | ; 

us prag. ur. own; or when one that is intruſted with the ſafe keeping of any 
zum amem. Inſt. thing for me, does uſe or wear it himfelf; or when one has bor- 
De 4 aus 'rowed a thing of me for a certain uſe, and he does otherwiſe im- 
— — ploy it, or for a certain time, and he detains it longer, or carries 
ca fue pro it Whither be ſhould not, and further then he promiſed to do. 
furro em. =@Howbeit, though Pſtinian will not ha ve any theft punifhed 
n Ca. ul. No. with the loſs of life or member, yet he eaves High- wey⸗ 
2344Dig.edl. men, and breakers into houſes, and pyrates at ſes; to be cha · 

feu. fifed by death; » for ſuch aRs as theſe are accounted more 


os: then theſt by the Civil Law. And for want of ability to 
exerdliny, | 
Deca fen. Judges diſcretion, e corporuſiy not capitally. Surely then 


pecuniary reparation, he will have all thieves emer 
caſe 


- 
we, 
oO 
* 


Caps: | 
caſe of ſimple theft it were very improper to bring into argu- 
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ment, or to cite any Text of the Civil Law De furts, in any 
State or Countrey, when theft is look'd upon rather as a pub- 
lick crime, then as a private injury, and is paniſhed with death 
it ſelf, without any ſatis faction made to the party. 
Likewiſe Slavery, as it was under the Romans, not well ſui- 
ting with Chriftian Religion (which looks upon all men alike, 
eeding from one common parent, and created for one and 
the ſame end) is in all Chriftian Nations worn out and aboliſh- 
ed. Becauſe it ſeems to be againft Chriſtian charity and that 
brotherly communion which we ſtand obliged by to one ano- 
ther, to exerciſe ſuch an abſolute dominion over any, that na- 
tureand religion has made our equals; 

Thoſe hard and ſevere Laws of ſervitude therefore, which 
were in uſe amongſt the Romans, whereby ſlaves were excluded 
from the participation of any civil right whatſoever, p and could 
not ſo much as marry, nor have any eſtate of their own, nor 
bring any action or complaint in their own name, but as to 
civil communion were accounted as plainly dead; q wanting in 
a Chriſtian Common · wealth that ſub ject matter for which they 
were firſt ordained, they muſt needs fail alſo of their uſe and vi- 
gour, and be eſteemed incongruous and improper there. 

I deſe and ſach like inſtances do ſhew, that the Law of a Na- 
tion muſt neceſſarily be fitted to the government of it, and to 
the diſpoſition of the people, and ſuch affairs as they uſe to 
deal in; and that it is not poſſible, that the Civil Law alone 
without the help of a peculiar Law proper to each Nation, ſhould 


be ſufficient to ſteer and carry on all the affairs of every Nation, 


ſo differing from, and as I may ſay, directly oppoſite to the 
Roman. But what are a few inftances of Laws abrogated, or 
out of uſe, and that ſometimes but in part neither, and which 
chiefly refer to publick Government, to a whole Body ofju- 
tice, both diftribative, and commutative, which that Law com- 
prebends, and takes in? 
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No Municipal Law i ſufficient to meet with the multitude 
and wariety of caſes and queſtions that will happep at 
Land, at Sea, and in forreign parts : Which has 

| Cauſed ſo many Nations to make uſe of the Civil Law, 
where it is proper and pertinent to their affairs, to jeyn 

with and help their own, rather then io be without 
any Law a all, and to be ſubject to the miſchiefs of arbi- 
trarineſs, folly, and violence. 


T ts the practiſe of the whole world to adhere and ftand to 
the dictates of their own Laws, and in no caſe to admit of 
any other Rule, either of Civil Law, er acuteft reaſon againſt 
that which their own National Laws have declared and direct- 


x Net judicibw ed to be done. But then it is viſible to every diſcerning eye, 


centra lege ju- that the Laws that are made, are oft times drawn ſo ſhort, and 


Aiccre, wee de le- put into ſach obſcure and ambiguous termes, that it is but re- 


1 quiſite ſome other Law or rule ſhould be found out to ſupply, 


fuſceptis difju- clear, and explain them. And every where the body of the Muni- 


F ue ſas eſt. Bo cipal conſtitutions appears ſo narrow and lender, and compre- 


_ de rep. hends ſo little, that the number of caſes that are expreſly re- 
3 10. ſolved by Law, is not by many degrees comparable to the num- 
Y ber of thoſe, that do frequently and almoſt daily bappen, 
wherein the Law of the Nation has not made any deciſion 

at all, 


Sir ahn Davis in his Preface to the Iriſh Reports, does not 
ſtick to acknowledge this to be moſt true in the Municipal Law. 
of England, though in bis praiſes of it he ſets it above all the 
Laws of the World beſides. For, ſaith be, if the Rules and 
Maximes of the Law were athouſand times as many as they be 
indeed, yet would they carry no proportion with the infinite 


_ diverſitieof mens actions, and of other accidents, which make the 
cales that are to be decided by the Law. How great need is there 
therefore to kꝛeꝑ the Civil Law in England ſtill, that out 7 its 

| tore 
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Cap.7. The Cuil ham. | 
ſore and plenty it may be inſtrumental to reſolye thoſe. doubts - 
and queſtions of right, which as yet have no ſpecial Law of the 
Nation made ſor them? HP PRIVY RE i 

Indeed as the humours and inclinations of men do differ, and 
their occaſions are divers, andthe ends they purſue, various, 
and the way and courſe they take to obtain them, not the ſame; 
ſo is ĩt impoſſible, that the actions that proceed from them, 
mould be like and nnifotm, but muſt needs, as their cauſes are, 
be various and diſagreeing: From whence jt happens, that eve- 
ry day produces ſuch accidents, as though they be not wholly 
new, yet they come accompanied with one circumſtance ot 
other, that makes them differ ſrom all that went before them, 
Beſides, Nature it ſelf brings forth ſome variety of contingents 
without any act of man, HER eee RA at 
All which being of ſeveral natures, and differently circuim- 
ſtantiated from what is paſt or could be thought of, though 
they do too frequently happen and intermix with the affaires of 
men, yet to ſupply them with a direc peculiar Law, or any 
other expreſs and determinate rule to ſettle them, is an enter- 
prize that was never undertaken by the wiſeſt Law- givers that 

ave been ;-s nor can poſſibly be effected by any ſociety of men . Lg 0 
whatſoever. For it cannot be underſtood, how ſuch things can pureſt omnia de- 
be the ſubject of any eſtabliſned Law or rule, that cannot be dre, quid rer 
foreſeen, neither what, nor when, nor how they will come to n r 
pals, He varie tate: ixſinita nullis Igilus, nullis tabulk, ulla . l 
Fardictis, nulla librorum quastumeis immenſa mole ac mults1u- & quit in bar 
dint cabiuntur, ſayes Bodiuus; t Theſe infinite varieties ean in vnd morieli ni- 
no Laws;no Tables, no PendeRs,no Books, be they never ſo ma- Hl eſt perfe- 
ny of ſo vo luminous, be all of them contained or comprehended, 2 . 
And again, „ Nov magis legibus ſiugula continers poſſunt, 9 — nor poſ- 
infiuitum quiddam cr immenſum ab ce quod finibus exiguis, ac ſum anite. 
veluti cancels anguſtiſſimis concluſum ęſt, ſayes the ſame Bodi. rimori. Mantic. 
nus; No esſier is it to collect all the ſeveral caſes into one book — — — 
of Laws, then to comprebend that which is in greatneſs infinite, 1 Fu f. un 1 
in that which lies in a moſt narrow compaſs, and is as it were in P. rep.lib, 5. 
Araiteſt bounds ſhut up. And yet face, there ina necelity of 4. 4. 
ſetling ſuch various and ſo unſike contingencies, | 


IB ine rational u 1b% dn. 
way or rule muſt be Found out d compoſe and ſee 
| | 2 33 
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them, left they ſhould be made ſabjeR ro meer will and plea: 
227 or in default of better means, men intereſted therein ſhould 
be lefe to right themſelves by f rcible and violent wayes, | 
It is no leſs evident and manifeſt, that whileſt we have to deal 
with forreign States, as ordinarily we do in the way of trade 
ad commerce, and too frequently in the way of War too, que- 
tions and controverlies without number do-ariſe, ſome whereof 
do concern & te flect upon the States themſelves as being of pub. 
;concertiment ; others be of a more te nature, and do 
concern the intereſt of ſome ſubjects onely. But when ſach con · 
troverſies of either kind do happen, is there any Municipal Law: 
* able to decide them ? ſhould we not as much diſdain to be 
judg'd by the Law of Franct, or Spain, when we have to de 
wich them, as they would to be over - ruled by ore; when they 
büve to do wirh us? Nay, fhonld we not abaudon the ſdciety 
of fuch a Nation, chat ſhould tie us to their own Laws, in matter 
ack are tranſacted and done out of their proper Territorie, #3 
1 the open Sea, or in the Territory of another Prince 
bir Of wht force or power can 8 Law be to thoſe 
2 who Ire not ſbject to the v#nthority of thoſe that tune it v 
ade And yet when we fall into their hands, and controverſier are 
eagle, moved agsinſt us in their Tribunals, we muſt inevitably ſtand 
2 kn, do and abide their juſtice, and rhe hke they owe to ours: But 
Dig. de juriſd. then right muſt be done by ſuch rules and principles, W 
mn. Indie. l.. fides may be ſully ſatis flied in the equity of tbem. 
Do. Pe ſuſpſ. Here therefore dots the true uſi of the Civil Law, 
furs and the ground whereupon all Nations have admitted it into 
| their Courts and acts of juſtice: For 'ukhough it cannot 
de ſaid, that there is no caſe which is not contained inthe 
1 Lew; Neque 'leges mare ſenatnfconſmia ita [criti 
ſuit, mt be ca 1 gs auamdequ , com 
As 7 fo e, ta h pleriingue acciduny, cominers; fayes 
»L.10. „ghet the Civil Law it ſelf: . Neither Laws nor reſults of Council 


pr 

An 271 Wanger bot it may ſuffice, if ſoch caſes be pro 
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thereof by ſeſſours of it in all ages ever ſince, ij caſes anc 
accidents eo a age and in al Countreys, have 
happened from time to time, from ſtudy, argument, and the 
ſeveral. reſolntions of forreign Courts applied thereunto, and 
all uponthe reaſon and equity of that Law which was written 
by the Romans; that now. it may be juſtly thought, no caſe 
can fall out or accident ariſe, which the learning of that pro- 
feſſion thus poliſhed and perfeRed, either in expreſs termes, or 
by — of reaſon, will not determine. Wherefore it is upon 
juſt reaſon, and likewiſe upon neceſſity too, that ſo many Na- 
tions have recourſe to the wiſdome and fulneſs of that Law thus 
amplified, as oft as their own particular conſtitutions fail 


And although there are a ſort of men in the world( who indeed 
have ſome good natural abilities in them, as a ready apprehen- 
ſion, a quick wit, a holding memory, and a ſmooth elocution, but 
were never brought up either in Law or any learning) yet they 
do much preſume upon that ordinary and common underſtagd- 
ing which they have, that they think, or at leaſt they would ha ve 
the World believe ſo, whereby they may be thought worthy 
of the belt places of Judicature, that they can by the ſtrength of 
their poor illiterate reaſon reſolve all queſtions and doubts of 


or pla atſoever, whether they ariſe at Lind or at Sea; een 


ick concernment or of private; entrenchin wor - ; 


own-Law, or touching upon the Law of Nati 
between Prince and people; fubje& and one S 
and another; clear in Law or ambiguous ; "led by expreſs 
conſtitutien, or left undecided ; yet their capacity, as 
would have it conceived, without any ſach help as the 
I. does ſufficefor all. | 1 ng 
And yet when theſe preſumptnous and high conceited men 
do fit to judge and adminiſter right on ſuch matters, they quick- 
ly find what they would not before believe, or at legft not 
have believed by others, that their underſtanding is roo narrow 
to coiprebend ſuch difficult chings, and their inſuffſciency to 
conſult with the learned of chat profeflion, to whoſe $kill jt oes 
delong, not withour ſome ſhame ** themſelyes. And it wert 
2 to 
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| tobe wiſhed, thatthe onely effect of fitch mens ambition and 


confidence might reſt there, and that it did no greater miſchief. 
But it commonly falls out to be fatal to the intereſt of many, 
which is taken away or prejudiced by their errour & ignorance; 
and ſometime States alſo are embroyled in war and hoftYity each 

"apainſt other by their unskilful managery; Ioworkoria judiei, 
plerunque tft cal amit & innocent is, fayes St Auſlin; 7 the igno- 
rance of the Judge is frequently the woe of thoſe that are inno- 
cent. 

And indeed though it be nothing elſe but reaſon, that does 
render a man capable and fitting to diſcuſs and pronounce upon 
ſüch queſtions, yet it is not the vulgar & common reaſon that nt-. 

ture does beſtow upon every man; but it is that reaſon which is 
gotten by art and ſtudy of the Law and oſ the rules & principles 
of juſtice, and which is improved and inlightned by a continual: 
uſe, and a long experience, and which in truth is to be found no- 
where but in ſtadents, practiſers and Judges of the Civil Law 
onel yr. nt | 
* hd yet there has been a ſtrong conceit, taken up but lately, 
but yer very hotly purſued, to have the ſame take effect, by 
ſolliciting the ſtate to make a Law to that purpoſe ; that a cer- 
rain number of old experienced Merchants are much fitter and 
better enabled to ſit upon the trial and examination'of matters 
of forreign trade and negociation, and of buſineſs/ariſing upon 
or beyo - any ſtudents, graduats, or practiſers ia 


the Civil Law tſoe ver; ſuppoſing, that if the Court of Ad- 
miralty were tutned inte a Court of Merchants, both ſubje&s 
and ſtrangers would be better ſatisfied, and trade go on and 
thrive much better. W 2 N 
Which projet ſome Merchants.have been the more embo!-- 
dened to ſer on foot, becauſe they once prevailed ſo far, asto 
get an Act of Parliament to be made in the fourty third year of 
Queen Elisabeth, whereby all controverfies that ſhould from 
thenceforth-ariſe upon any aſſurances made of any goods, mer- 
hendizes, ſhips, and things adventured, are committed to the 
ieafing and trial of To many Judges, whereof the Civilians art 
feweſt, and the Merchant make the greateſt number. They 
Fould have it conceived, that none has voderflanding or «ki 
| \  enougy- 
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ch ieren, 


ſelves and that it is equity and a conſcience, in 
a moſt ſummary and a compendious way, and not the intricate 
and long Mzanders of the Law, that is the fitteſt to arbitrate and 
decide their differences; crying out for a quick diſpatch, that 
their voyages to Sea may not be obſtructed. They are jealous 
withall, that the profeſſion of the Law is but a deſign to en- 
rich a company of men with the vexations and ſpoiles of others; 
grudging, that there ſhould be a diſtinct profefiion made of the 
Law, which ſecures themſelves and all they have, when every 
Trade and Handicraſt hath the like. | 

la which ſoggeſtions if there could be imagined to be any 
either truth or ſoundneſs, yet ſince the ſame may be made by o- 
ther trades and profeſſions as well as by the Merchants, it would 
argue, that there were by the State too great care had of them, 
and too little had of others, to aſſign the Merchants onely 
Jadges out of their own order, and not to grant the ſameprivt 
tedg to other Tradeſmen alſo: And yet ro make a peculiar pro- 
viſion general, and to erect ſo many Tribunals as there are 
Trades and callings, was never as yet accuſtomed or put in pra- 
Riſe by any Nation, 


The Romans would not admit any Barterers or Traffiquers- 
into the Camp, or to any place of honour in the Civil Govern- 2 L. in. co. D 
ment = Paulus à gives the reaſon, Id genus hominum, ſaich he, Cobortas.1 vino. 


ad lucrum pot ius wel tur piter faciendum pronime eſt; That ſort 8 2 
1 pig. Pe 
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of men are diſpoſed: to gain, and unrighteous dealing. Saint 
Chryſoftome ſayes no leſs, as Gratian cites him, ca. ejiciens. Di- 
- flint. 88. Mercator fine mendacjo & perjurio eſſe non poteſt; 


No Merchant can ſubſiſt without lying and perjury: And De- p ort: pro 


Phormione. 


meſthenes b makes it a miracle, fi idem mercator induſtrius vide- 
 atur & probu; if that man that is ſedulous and intent upon 
Merchandizing, can be an honeſt man. And therefore the 
: Thebanr1 would not ſuffer any man to bear any honourable of- 
fice im their Common-wealth, that had not quite given over 
Merchandizing for the ſpace of ten years. & Surely their fear 
was, that wben thoſe kind of men ftadied and endeavoured 
yothing elſe but amaſſing of wealth and getting of riches, the 
Tribunal; if they ſate there, might become a Mart, ang juftice be 
expoſed to ſale, Es 


| 7 myfterie of their employment bat thim:- 


e Axiſt. Polis 
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- Beſides; it is moſt-frequent and ordinary for 's number. 
Merchants to joyn in copartnerſhip together, to emple 
one common and joynt ſtock beyond the Seas, and yet few of 
the copartners know or taken notice.of;ſo that it may happen, 
that a Merchant, that fits on the judgment ſear, may be deep- 
ly concerned in the caſe in queſtion, and be judge in his own 
caſe, and yet his intereſt not ſeen or diſcerned. 1 
Again, there is ſuch a ſpirit of oppoſition reigns between 
the Merchant and the Mariner, who is as uſeful and ſerviceable 
at ſea as the Merchant can poſſibly pretend to be, that if the 
Merchant ſhould ſit to judge the Mariner, in time, the com- 
rany-of poor Mariners might be ſo ſeverely dealt with, and kept 
with fuch ſhort wages by the Merchant, at whoſe pleaſure and 
command he is, that he will not care to ſerve, and ſo navige- 
tion may be quite loſt. 9 
Nay further, the controverſies in the Admiralty are not be- 
tween our own Merchants onely, but many times between our 
own and other Merchants of forreign Nations. Whereby, if 
ours were Judpes, there would be rye into their hands a great 
advantage to help and gratifie thoſe of their own Countrey and 
rank, and to oppreſs ſtrangers. | 
Moreover, what affinity is there between * and ſelling, 
(which is the onely skill of the Merchant) and judging of the 
nature and right of contracts, injuries, debts, agreements, of- 
fences, and other accidents and emergencies. happening upon 
the Sea or in forreign parts, which they ſo covet to gain unto 
themſelves? Which knowledge and faculty is not to be found 


in the depth of the Ocean, nor to be obtained by Travail, but 


ere by ſerious contemplation and a long fiudy, and per- 
Sed by the practiſe of a mans wholelife. ,-;- . ,_. + 

L write not this to debaſe the true worth nor to leſſen the te- 
pute of Merchants. They are a people that enrich the Nation 
as well as themſelves; and for che dangers they run through, 
both perſonal and real. they deſerve to have the higheſt immu- 
nities conferred on them. But let them keep within their own 
ſphear, and not aſpire to ſuch a function, which neither their 
them unto, nor their 
mployment gives them leiſure to diſcharges 4 And therefore 


Ee 


gpon a ſolemn debate, whether Merchants ſhould be joyned to 
Civilians to try ſuch matters, it was denied, and nag dogg 
1 France, in the year 1384. * 

Beſides, that it ſhould be t t that men (whoſe know: 
ledge of the Law and skill to do right and juſtice is no greater, 
then bare nature and their ilhiterate education has 2 
them) ſhould be able to do it quicker, and at leſs charge to 
_— =_ ook Mg _ thoſe that have made it their whole fu- 
dy t, is to me an imagination ſtrange and be- 
yond belief for unqueſtionably the skilfal and expert Judge, 
that by his ftudy and practiſe is accuſtomed to ſuch buſineſs, as 
he does beſt underftand it, ſo he muſt needs ſooneſt diſpatch i ie 
alſo. Beenuſe cuſtome and knowledge hath made all things of- 
that nature obvions and eaſſe to him; and ſuch « judge will 
not ajlow-ariy thing to be ſpoken. irpertinently and befide e 
8 and fo 2 multitude of büſineſt goes" off: 
quickeſt bim, and both delay and much charge is avoid - 
ed. But when they come to judge thereof, who never medi- 
rated or deale in ſuch things, ir moſt-nedh be, S : 
run into impertinent queſtions, and that troyld 
and perplex themſelves to underftand the true e 
meeting every where with knots and difficulties, and ſcaree any 
thing chat iseaſte & clear to them; herby they cannot without 
hog and frequent dehates and much time ſpent reſolve any eaſe 
in queſtion. And though it be rightly decided in the end, which 
R is twenty to one if it be, and ts an act of chance rather then 
wdgment;, yet in a multitude of other baſineſs, before any 
comes to be judg d, the attendance, I am fure, is moſt tedious, 
and COP charge intolſerble : fothae:to- put the Maritime and 


* a to be A 1 — [n is to augment delay. 
e 
and profeſs onely the Law of 


* lke manner, der Sole r 
their own Countrey, (which as I faid before, is commonly but 
of narrow extent, and ſerves bat for a few particular « — 


—— be us juſtly deemed incapable to judge 

(though they — ere 2 
hw ut Jaſlice too) wherein the Municipal Lu is and: 
hes made no proviſion ax all; or peradvemure is not capable 
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to make any determination in them; as when they fall out up- 
on the main and open Sea, or in a forreiga State, or are contro- 
verites ariſing between two ſeveral Nations, or their ſabjeRs, 
to which no Municipal Law can be applied. In brief, where 
the Laws ſtand diſtinct, and the profeſſions thereof diſtinct alſo, 


the exerciſe of them ought not to be confounded by the ones 


thruſting into the others function and calling. And therefore 
much leſs reaſon have they to prohibit the Civilians, who have 
the knowledge, the triall of thoſe caſes ; and afſume it to them · 
ſelves who have it not. | | 
Hereupon therefore we ſay it is, that though every Nation 


Bas Laws and Statutes of their owa, proper for their affairs and 


people, and. thoſe within their ſeveral confines, ſo far as they 
do preſcribe, have the preeminence above any other Law or 


region in the world, as has been ſaid before: Yet there is no 


forreiga Nation in the Werld, that has a diſtin Rady and pr 

feſſion of the Municipal Law of the Nation, apart — divided 
from the Roman Civil Law: neither are there any where elſe 
ſtudents and profeſſours of any Municipal Law 'diſtinly ſo cal. 
led and dignified, as there are in Bagley: But the ſtudy and 
profe ſſion of Law that is to be found in the other parts of the 
world, and is ſerviceable for the government of the Civil State, 


z the ſtudy and profeſsion of the Roman Civil Law onely. 


All which, and whatſoever elſe we ſhall ſay hereafter to the 
ſame purpoſe, we would have underſtood 1 5 propoſals 
onely, to be conſidered of in order to. a future ſettlement which 
we hope and long for. But if the Authority of this Nation 
(who beſt can judge what is fitteſt for the people, and what ſuits 
beſt with the preſent Government) ſhall in the end commit and 
diſpoſe of .thoſe Trials which formerly did belong to the pro- 
feſsion of the Ciyil Law, into the hands of others, that do not 
partake of that excellent knowledge; it cbeboxe all per- 
ſons to ſit down ſatisfied therewith, and to ſubmit unto.it, with- 
out any murmuring or diſputing; for Ido greatly approve. of 
that golden ſaying of the Civil Law. „ Difþatare de principals 
judiois now oportot. Sacrilegii enim N et, dubitare an 1 dig- 
m fit quem Imperator elegerit; No man ought to queſtion 
chat which the ſupreme Magiſtrate bas once decided. Ben 


9 
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kind of ſacriledg, to doubt of that perſons merit, whom the 
higheſt magiſtrate by his immediate election has thought fit to 


va * — * ——_—_— — 
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i reaſons are firong and weighty, upon which ſo 
many forreign States ds dired# and order the bs- 
ſineſs of their- Tribunals moſs by the præſcript, 


reaſon, and equity of the Civil Law. 


T is fromthe Roman Civil Law that the Rudents in forreign 
Nations do derive their firſt principles of Law and juſtice, 
and in this are all publick Lectures read and degrees taken, and 
not in any W Law, 4 0 2.3 
Yet it is true, that before they praRiſe or fit in places of Ju- 
dicature, they read and throughly. inform themſelves in the 
Laws of their own Countsey; by which, where there is poſi- 
tive and expreſs conſtitution in the point, their pleadings and 
judgments muſt be directed wholly. But in caſes where there 
is none, as the caſes be but few where there is, in compariſon 
of thoſe where there is not; or where that which is, is either 
in ſenſe ambiguous, or in words obſcure, and muſt be interpre- 
ted; or where no Municipal Law can be of any force or uſe at 
all, as in the caſes above ſpecified, there they generally make 
the Civil Law, or the reaſon thereof, their onely rale and guide, 
to adminiſter right and juſtice by both to their own people, aud 


to forreigners alſo. 

To chis they are led by divers neceſſary and moſt important 
reaſons. 

Firſt, for them to do ſo, is but anſwetable to their education, 
as they are all Civilians, and to thoſe. principles which cheir 
learning hath ingrafted in them : For ſince they have been bted 
and diſciplined under it, it is no wonder if their vader. * 

| e 
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reſults: be teered by N.: it being natural, that Waters ſhould 
have the true reliſh of the fountain from whence they flow. 
And therefore when the learned of that profeſſion ſatꝭ in di- 
vers Jadicatories of England, diſtribution of juſtice was ever af. 

. ter the ſame rules in ſuck eaſes, wherein no ſpecial Law was, or 

could be made to guide them: | | 
Secondly, it cannot be deviſed; how.ſuch caſes as neither the 
Law nor the cuſtome of the place has ſpecially provided in, can 
de well N and receive a true and right jadgment, with - 
out the help of that 8 All other learning beſides that 
is taken up in the conſideration of things that are clean of ano · 
ther datufe; and does not conſider what dealings there are be- 
tween man and man, ſubje & and forreigners.; and hat ju- 
ſtice and equity does require in each of them, as that ex- 

actly dot. q + 1 
As for vulgar and common rraſon, it is of uſe in matters 
that are obvious to ſenſe, and to the firſt apprebenſion, and 
"which are miniſterial to the GA life and livelyhood; 
But where the diſcurſive faculty muſt be employed, and great 
.realohing and & long experience is requited; ac in tnt things we 
- now ſpeak of, ordinary reaſon; if we prefaine upon it, will 
ſoonet lead us into erronr, then be any advantage towards a 
ſolid and right judgment. Nay, ſo unable are the common ca- 
ities to diſeern and jadpe of them, that it is uſual for the 
chers to be ita Rand, and ro ſpend ſone 


ima - 
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All things. There is no people ſo well fortified, but t 


Cuß. d. De Civil Lew: 

fach queſtions, ehilch aha 

if there 2 other Law to lie to, there myſt — 
enſue either a failer of juſtice as to thoſe caſes, which would 

ye w on a ſel-revenge; or elſe the ſetling them muſt be arbi- 

trary and at will, which a people will not long endure. 
Befides, chere is uo Nation i in the World, that a 


with 
may ſtand in need of the aſsiſtance of others, either | in wen 
of commerce, or to joyn inoppoſing acommon enemy, who 
watches to deſtroy them both. When as therefore the impla- 

ring of this forreign help, or the tranſportation of out native 
commodities to thoſe choca hed us with theirs, which we 
have not, drives us to a neceſvity'of dealing with ther people; 
it is ſubſtantially needfull alſo to — ſuch dealings by, to have 
ſome Law or rules generally known, and unqueſtionably juſt 


to both. 
There — 9 — a neceſtity of another Law, beſides 
he particular of each Countrey, the Civil Law bas. been 
boo by moſt forreigh States, becauſe it has from the time 
of the Romans run through all Nations, and has been ſo gene- 
rally applauded and allowed of by all, that nom at laſt it hae 
purchaſed to it ſelf the honour to be fiyled, Fu Gentium, the 
Law of Nations, or jus commune, the common Law of all Bret, 
becauſe it bath more in it of the Law of Nature, that is com- 
mon to all mankind, then any other Law of Mag. 

Fourthly, the Civil Lawis of ſach large extent, andſo vaſt 
comprehenſion, that nothing can fall out, wherein the mini- 
ſtration of Law, equity or any part of juſtice may be neceſſary, 
which either the of that Law, ——— —— 
not decide: For indeed the Roman, - the Univerſal 
jour they had over a great part of the World, and their cor 
ver . ſeveral wa . with the reſt, were brought acquzinted 

enature fare of all Humane ene, my ng 
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of the Laws of war and articles of peace, of leagues, truces, re- 
prizals, ro and priviledges of Embaſſadours, and redemp- 
tion of priſoners; of precedencies due to Princes; ofthe. free- 
dome of trade to forreigners, and of the reftraint thereof 
upon juſt and weighty reaſons ; of the free and common, uſe 
of the Sea, and how! it mey be interdicted or limited; of 
all conttacts in and about ſhipping or tranſportation, of de 
mages or injuries done at Sea; of Cuſtomes, Wrecks, Pyra- 
cies, Salvage, or contribution; of aſſurances made upon ſhips 
or goods; of the carrying of Armes, Money, or Meo, to fur- 
niſh or ſtrengthen our enemies; of the conditions given for the 
farrendring beſieged places, by whom they may be e ffectually 
made, and how far they may be extended; whether change 
of governour and government can diſſolve amity, friendſhip and 
reſpect between us and other States. Theſe and ſuch like are 
matters of concernment to other States as well as to our ſelves, 
and are not medled with by Municipal Laws, but fall under the 
learning of the Civil Law onely ; whereby it muſt needs be ac- 
counted a moſt noble and uſefull ſcience, the profit thereof be- 
ing not confin'd to one Territory, but communicable to the 
whole ſociety of Men, | 
Sinthly, the precepts and rules of this Law are but the di- 


Rates of natural reaſon, and which command the aſſent and 


apprebation of the moſt judicious, when firſt propounded. 
And ſo lauten and convincing is the juſtice thereof both to 
ſubjects and ſtrangers of other Nations, that it ſilenceth the 
complaints of thoſe, who are thereby cohdemned, their own 
reaſon and conſciouſneſs concurring in that condemnation. 
Seventhly, it is the uſe af the Civil Law, that. holds up the 
entetedurſe ani corte ſpondence of nations each with other; 


for where the rules of judging controverſies, as off as they do 


ariſe, are certainly known and allowed of, there any.Prince or 
people will be ſtrongly invited to Trade, make Leagues, inter- 
marry, ſend their Embaſſadours, and communicate all other 


offices of tove and ſriendſhig whatſocver: becauſe they know 
pet at their hands. But where id ja um eſt good eff mile, 


and what juſtice to ex 


or juſtice then 
oh rigtit. 


chat is, where advantage dogs rather jet the rule 
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right reaſon ; or where it muſt be admiaiſired by preſcriptions 

their on deviſing; which none can diſcern any equity or 
reaſon in, nor underſtand but themſelves, ſuch a Nation muſt. 
make much of themſelves, and be contented to ſubſiſt of what 
they baxe of their own; for no other Prince or people will ad- 


757 | 


venture to deal ox correſpond with them 
. | Eighthly,; thoſe that are the compoſers of this Law, in the 
ordiiging thereof had not, as is uſuall in the making of other 
Laws, the advantages of State in their eye, nor the honour and 
greatneſs of thoſe that had the government, nor any meerly po- 
eee much leſſe did they look at 
the particular benefit of any private men. But as in publick-mat- 
ters ſalus populi was ſaprema lex, ſo in private, quod æquum bo- 
numq; fuit,was that which made up the Law with them; the diſ- 
penſation of true right and pure equity was thought the moſt 
effectuall means to preſerve the whole. And hence it is, that 
the ſincere equity of the Roman Civil Law has been owned, and 
the wiſdome of it greatly admired by thoſe, to whom the exi- 
gencies of the Roman State, and the intereſt of the Rulers of it 
could not be known. 
Ninthly, this Law is ſo well tempered, and ſo indifferently 
compoſed; that it may be accommodated to any kind or form 
of government; ſo that be the Supreme power in one, or be 
it in, few, or be it in the whole people, it is equally uſefal for bh Leger nen ale· 
them all: for Rome came under all theſe ſeverall formes of go- C in 


vernment, and ſome part of the Civil Law was made under each — _ 
of them.. | therizate, ſed- | 
Laſtly, Triall, that is the true Touchſtone of Laws as of all ernie ſui. 
things elſe whatſoever, bas exalted it above all other Laws of Tin l. 19: co. 
Man. Firſt, in the general uſe of it every where aBout the World. — 
Secondly, in the centinnance of it to this preſent time, aſter the hay ae 
State and Government of Rome has long ago ceaſed to be, and rum; ſed quiz © 
againſt. all ſtormes and. tempeſts that have come, Thirdly, in ſunt naur ales 
that all States and Common · wealths have exceedingly flouriſh- & _ 2 
ed, thut baue made uſe thereof | . ra 
yet we are not ſach vain exalters-of our own pro- 1 fc ws. 
feffion, as to think, or boaſt, that the Civil Law has the Bald. in l. 23. 
force or preperty, of a Law within it, ſo as to preſcribe.to co. De ſent. & 
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of its own, it commands atid-necefitates'ri6 where, and yet (ag 
reaſon muſt alwayes prevaile with men that are rational) it in- 
formes, illuminates, and per ſwades every where. We ſay this 
further, that thoogh in matters of publick government the Mu- 
nicipal La bears ſway, and is practiſed altogether in every Na- 
tion: for thoſe muſt be managed by ſach prudent wayes and 
means, as the ſupreme Goveriours from time to time ſhall 
think moſt neceſſary; without being tied up to any certain rules 
even of their own; much leſs to any of the Roman Empire: yet 
in private controverſial things, ariſing between man and man, 
ſome ſpecial matters of more publick and general concernment 
excepted, the Civil Law is much more practiſed and more fre- 
queiitly uſed, then the Municipal. Becauſe in reſpect of the 
great variety and multitude of ſuch caſes, the Municipal Law 
can declare but little that is certain in them: So that though 


ve cannot ſay, that forreign States are governed by the Civil 


Law, yet the ſuits and differences their ſubjects have one with 
another, are for the moſt part judp'd and ended by it. But the 
admirtance of the Civil Law in theſe caſes, how general ſo» 
ever they be, is voluntary and free, without either neceſſity 
or conſtraint. | 
And we do ſo little think, that the want of a compulſive and 
binding power does in any part obſcure the luſtre of it, as in 
our judgments that very conſideration does commend it much 
more, and makès the merit of it much more conſpicuous and 
ſplendid ; for to be awed by an impoſed Law, arpues the ſupe- 
riority of the power that impoſes it, and the ſervility and ſabje- 


Scion of the people that are under it, but no worth and 


excelleney in the Law it ſelfe : for peradventure if they 

were left totheir full freedome, they would chuſe to live under 
ſome more natural and more reaſonable Law, But when « 
Prince and people ſhall of their own accord without direction 
or commend from any other, freely embrace a Law, and defire 
to be tried und judg d thereby (as forteipn States dv by the Ci- 
vil Law) it is an evident token, that this free aſſumiug of ſuch a 
Law, proceeds from ſome known ſingufar vertue and rare good- 
neſs that is in it; for elſe 
unznimoully guided and directed by the ſame, 


they wonld not, being at liberty, be ſo 
CHAP, 
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cu. 5 | CHAP, IX., act: . 3 
The admitlauct and (way of the Civil Law in forreigu 
dan, à yes farther verified by the teſtimonies of 

Sin Tho. Smith, and Dr Hakewill, tbe one 4 Stateſ- 

man, ile ober s famous ltarned Divine of our own, 
2 by ſome other remarkable inftitutions within this 

Nation. 


| IN before told you, what a great and renowned King of 
Ethis Nation, und five great Sages of the National Law have 
faid*conternidþ the fare and practiſe of the Civit Law in for- 
reipn Nations. I connot paſs by what Sir Tho. Smith, a moſt 
famous Scholar and Stateſ- man of this Nation, and one who in 
Queen” Elicabethi time went Embaſſadour to the King of 
Frans, and To had the opportunity to know'more'of this mat 
rerthen ele tber fit ar lame! bas written obitey to the very 
ſame in bis bock De Repablita Anglorum. Wherein 
alder de has delineateũ and ſer forth the true Rute of the policy 
and forme of government within this Common wealth, and 
wherein the Laws thereof do greatly differ from that, which 
other States Jp obſerve and follow, in his third book, va. 11. 
he cloſes in this manner. Adminiſtrationis & Politia Auglica- 
uz formam quaſi in tabula breviter vobis ad intuendum propoſe ; 
2 ſnam habeat, quitque ab alih rebuaſpublici, Gallorum, Ita- 
ram, Hifþ inorum, Grrmanorum, diverſum, qua civilibus- 
Iægibi Romanorum in Pandect a & Codicem a uffiniam redatth 
repuntur, enaryavi. The form of Policy and government of 
Evngland, ſuith he, I bave as it were in a Map briefly ſet down 


before you to be ſeen, what it has proper to it ſelf, and what 
differing from other Common-wealths, to wir, of France, Ita- 
ty, Spain, Germaxy , which, faith he, are ſwayed by choſe 

vil Laws of the Romans, that 3 did put into the Di- . 
kelts und che Code, I have likewiſe ſhe 


wed you. 
8 The: 
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The teſtimony alſo of Dr Hakewil, a great Divine of this 
Countrey alſo, is as full to the ſame matter; for in his learn- 
ned Apologie of the power and providence of God, 5 he does 
not onely rank the Civil Law next to the Law of God, but alſo 
avows the profeſſours thereof in ſome forreign parts to be gene- 
rally better ſcholars then their Divines ; and the Lawyers of this 
laſt age to be much more able in their learning and skill, then 
the Lawyers of former ages have been. Of the which he will 
have the reaſon to be, the great ſway, intereſt and employ- 


ment, which they have had in the Judicial Courts of Chriſten- 


dome, that has given them ſuch encouragement. Next Gods 
Laws, faith he, thoſe of the Empire ſeem to challenge their 
place; howbeit with us, having neither that reward nor em- 
ployment as they: deſerve, they have loſt both their rank and 
digaity: but in forreign parts, where they are cheriſhed and 
bonoured,they marvellouſly flouriſh; inſomuch as in ſome tran{- 
marine Kingdomes their Lawyers are held, and for the moſt 
part are undoubtedly more ſufficient Scholars then their Di- 
vines; and within this laſt Centenary, much more ſufficient 
then the writers and ,profeſſours of the ſame faculty in many 
t ages, as well in that part which is profeſſed in 
Schools, as the practick expreſſed in judgments and pleadings. 
Now for the latter part, which is the practick, ſaith he, it may 
eaſily be evidenced to any who will be pleaſed to look into it, 
that by the obſervations, experience, paines, and learning of 
the Lawyers of thoſe latter ages, it is grown to much more ex- 
aQneſs and perfection then former ages had. Which appears 
by the jadgments, deciſions, arreſts, and pleadings of the bigh- 
eft Courts of the greateſt part of the Chriſtian Nations, which 
are extant in great numbers; as the Deciſions of the ſeveral 
Rotes of Italy, at Rome, at Naples, at Florence, at Genoa, at 
Bongnia, at Mantua, and Peruſium, and the reft : the judg- 
ments of the Imperial Chamber at Spire, which is the laſt re- 
ſort of the German Nation; and the arrefts of the. ſeveral 
Courts of Parliament in France, as Pars, Aix, Burdeaux, Gre- 
#oble, and the reſt. To which may be added the pleadings of 
Monſieur Servize, the French Kings Advocate, and others of 
that nature, which are all publiſhed and extant, partly in * 
8 an 
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and partly in their own ges, with that variety ind learn- 
ing, as much exceeds the cer ages 

But to paſs from what is obſerved by out own Conntrey-men 
in this. particular, ĩs not there an ancient inſtitution of a, 
that does clearly demonſtrate the ſame thing? for if we were 
not ſure that the Civil Law did paſs for carrant, and were ge- 
nerally embraced in focroigo parts, why ſhould we alwayes to 
this very day obſerve to try and decide all differences, that ariſe 
between our en Countrey-men and Straogers either upor/or 
beyond the Sea, in the Court of Admiralty ; where the pros 
ceedings are onely after the forme of the Civil Law? And were 
it not to pleaſe forreigners in the Law they like and allow of, *.. a 
we mighe when · we had chem here; ſtrictly hold them to our 
own Laws. Mer we muſt trade and tra ffick with them, it 
were no indiffe to call them from the trial of that Law 
which they in ſome part know, and is the Law of their Coun- 
trey, as themſelves make it, to the trial of a Law which they 
know in no part, and is meer forreigo unto them. | 

Likewiſe, -if the Treaties that we have had with forreign 
Princes were ſurveyed, it would be found, that they run inthe 
language, and are tranſacted by the skill and knowledge of the 
ſame Law. It is evident therefore, that it is ſed and accepted 

of every where upon and beyond the ſeas, ſince that where we 
deal with ſtrangers moſt, and have moſt variance with them, 
there it is moſt uſed even amongſt our ſelves: won 
And to the ſame ground and reaſon does Me e 1h 
diſcourſe upon Fleta & impute it, that the practiſe of 12,04. 

aiſle, 


the Civil Law has been continued alwayes in the Marſhals 
Court here in England, where divers cauſes, might 

that might concern rangers; as alſo in the 5 
in both Uniyerſicies, where ſtrangers for 
quently come to ſettle : though | 
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their deaſing wich forreign Nations: bave occaſion to uſe them 
in, wheo ever Fe! re Th any fach imploytnent; to 
ur 5 the Laws of t or Nr at all. 

It is needleſs in ſo Gear matter to offer any farthey roof to 
convince out Countrey- men, that all their neighbours beyond 
the Ts (thar are nev ertheleſs wiſe, rich, and potent) do ſuf- 

e to be b jodp &ang directed by theCivit Law and 

ofe ſſon fs of i. mall therefore & touching this par- 

Cope 200 but two 10 toy judgment are very well 
worth the obſervation. 

e firſt is, that at inias / Code (which is 5 collection of 

tbe ap efours Laws onely, from the-dayes of Adrian unto the 


age of jv f 19 77 in uſe even among the Furkes, I In 
751 r .to. it wr, as Mr Seilen faith in e dork upon 
1 6 Miakoger the ſecond; but the firſt Emper eur 


of the Tale 10 called, when he had won ¶ vnſt ant inoyls from 
— — — he commanded "Maximm the Patridtch with: 
1700 ape alſo into Arabick de xo#fra; 73; Bari 
7 Pa ial Ce des, which was done; is fot w- 
rum, 1. vj Mae 1. Mum, ſa yes Mr SeMen ; 
that is, co be 755 the Turki Urn 1 211 
The ſecond is, that even inthe territory of the Church, where 
the patrimony and the juriſdi&ioh of the Popes lieth, this Law 
has in ſome Caſes an mere dance inthe Tribuvelsthere- 
d yet if the prec clous * that is tt it, did not eap- 
, there ate not fbrtible and weigley reaſons want. 
e make them dbhor and decline the ſame: For, 
„ ſome of the Chriſtian Roman Emperouts, as Crnfbans 
| Martian, und Nima, did ordeme divers. 
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1 be from any other Law . Thirdly, 


Cap. 180 \ mn The Crit Law. 163 
birdly, ther? hat a. been. it were an emulous con- 
tention, which of theſe two Laws ſhould be the 
And ſpread furtheſt in the Chriſtian World. U bn n 

Fourthly, the Popes in theſe latter ages have not fluck to 
make open proteſtation, that the Pontificial dignity was rather 
to give Laws tobe Emperours, then receiye any from them, 

And axe not eden den eee ground to 
d 


t 
e 
make them tender how they admitted the CixiliLa ee 
Territories ?. yet ſuch has been the power and force of that 
Law, that it has got footing even in that Spiritual Monarchy, - 
for whexe ſin againſt God comes not to be reſtrained, or puni- 
ſhed; nor the ſoul and conſcience diſciplined in order to its ſpi- 
ritual welfare (which was the main end of ordaining the Canon 
Law) but that the caſe is meerly temporal and worldly, and 
not decided by the Canon Law, there the Civil Law gives the 
rule even in the Popes dominions; von vi ſua, ſa yes Suarez, n n De ib lib. 
ſed quia Pontiſices 428 uaduerunt, not that it has apy authorita- 3.44. b. u. 3. 
tive power there inhetent in it ſelf, but as the popes have freely 

entertained the ſame. Nay, Maranta in his Speculum, 0 O Pan. 3. nu. 76. 
adds further, and he cites Felis, a great Canoniſt for it; That 

if the Canon Law has declared it ſelf in the caſe; hut is too ftrit 

and rigid, and the Civil Law be more fair and equitable, the 

Civil Law ſhall be rather followed in that caſe, even in the 
Churches territory, then the Canon Law it ſelf. 

And fedeed Texting aſide ſome few ſpecial. differencer be- 

tween the Civil Law and the Canon as to ſame particulars, the 

Canon Law is nothing elſe but the Civil Law applied the uſe 

of the Church and Church matters. And ſuch a conformity 
there is between them; Ibae;Rebaſfme pyfſaygs, tn. 9 p De Noning; 


is but: Aadula leguni e pradios jor wi, t 0 queſt, 5,nu, 14. 
fabſtance of the Eivil La, andthe prgticala . 
cafes in fact ariſing. And Cuigeias plainly, averreth,, fl —— 


age Heut. & re ſudir. 
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This is not fo truly averred of the Canon Law, but the ſame 
: may be as juſtly affirmed of the particular Law of 'every Nation 


x of : " 
« 
0 4 — « 
1 
„ 1 
4 g 
. _ 
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that is any thing famous either for Laws or Government. For 
undoubtedly, the beſt governed Nations have wrote their Laws 


by the copy of the Roman, and the Civil Law has been the 


Womb that bas born and brought forth all of them; neither 


tan they judiciouſly clear the obſcure meaning & doubtful ſenſe 
of their own Laws, without they make uſe of the learning of the 


Civil Law, from whence they ſprang originally, for a help to 
interpret them. And therefore which of them ſoever does-caft 
out of their Territories the Civil kaw, they do plainly put out 
the light of their own Laws, and do abandon and exile that Mo- 


ther, of which their own Laws, for ſo much as is goed in them, 


are but the off-ſpring ; ſince by the teſtimony of ( lasdias r 
Rome was, 


Armorum legumq; parent, que fundit in omnes 
Imperisws, — dedit cunabnla Juris. | 
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weral name of Jus Civile, The Civil Law, u ſig· 
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Cap 10: Tie Otol 145: 


rhe Municipal Ear of any one Countrey or Nation, the 
Roman, if he would expreſs it by the name of the Civil Law, he 


will not be underſtood, except he adds the proper name of 


that Countrey too, whereof he inrends to ſpeak. 


Hut the common uſe of ſpeaking ſtill to this very day obſer- 
ved by the beſt and greateſt Nations, is clean otherwiſe, as oft as 


mention is to be made of the Law of the Roman State; for albe- 
it yon may call it, The Civil LaW of the Roman, yet does it 
al currently under the ſimple denomination of The Civil 
Law; and you are intended to ſpeak of that peculiar Law, 
though you do not ſubjoyn the proper name of that ftate or 
people. 7»ftinian the Roman Emperour did firſt ena it as a 
Law and as a binding direction to the Roman people; 2 woties 
uon addimus nomen, cuj us fit civitatis, voſt rum jus fignificamuss 


As often as we ſay, 7% Civil Law, and do not add the name fig. mf. 
of any City to which it does belong, we mean our own Law. De ju.ne. gens, 


765 


But no it᷑ is become the voluntary and free language of ſuch & io. 


people as are not ſubject to the Imperial Law. 
Aud it is a ſure token of a ſuperlative excellency, when a ge- 


neral appellation that is common to all things of the ſame rank 


and quality, is ſpecially and by common conſent beftowed upon 
one peculiar thing of the ſame. kind. What was the reaſon 


chat Rowe was call d. The City, when there was ſuch à multi- 


tude of Cities befides it, but becauſe none came near it in power, 
greatneſs, riches, or magnificence ? Or that Arias, when 
Gere were o many known Philoſophers beſides, ſhould be ſig- 


, nally aamed, The Haw d pid but becauſe the reft knew not 


o well as he, nor lad dived ſo deeply 


elfence of ings 


- 


Greeks, #midit'ſo many other Poets contemporary with and a 


Ce 


o ſiace ſucceeding them, bur becauſe they 

car many others ſiace ſucceeding them, bur becauſe they two 
BY ded them all? Of that Solown ſhould be termed, 
The Wiſe mas, ad St Paul, The «Apoſtle, when certainly 
ſons was to be found in others, and in a great propor- 
n too, as well as in Jö; and Saint Pan 'was but one of 
Oe Appear, but beaauſe the Wiſdome of Solomos did 
or pale the wiſdome: of all men under the Sun, and Saint f an 


- 


ar 


e ſecrets of nature as he had done? Or that Vigil ſhould» 
ed the Poet amongſt the Latines, and Homer among the. 


Won In . 


2 him, then other Apoſtles 


| ner and upon the ſame ground is it, that although gh every Na. 


tion that is brought under rule and government, and is not bar- 
barous, has a certain peculiar Civil Law, under which it lives 
and is governed; 

mane Law whatſoever i is to be compared with the Roman Law. 
does it fill, as anciently it did, carry away the name and title 


of, The Civil Law, from them all, as — and 


perfeceſt of all 150 Laws in the World befi 


_ 0" 


CHAP. XI. 


The Art and knowledge 0 pureſt right and 
| muſt natural juſtice, us 157 Seger in the books of the 


Civil Lam; and bow it came by degrees to ibat per: 
Fell, that nom we ſeeitin, 


T Roman Civil Law has not the przeminence . 


Laws in title and denomination tk put it is though 


85 ig 

TED 
on 
AY 


| fupreme | SP EYUSTE > 
40e mal Speed 80 uf 


23 4 


The Excel wh | Ay 
r a 


yet out of a general belief, that no other bu. 


„ Tp fSndoia cc Tc. . .] _ 


. m K fr Nes 


n 


Capctr: The Civil Law: 


} 


without them this goodly linke of things here below muſt needs 
diſſol re and fallaway to nothing; by the Art of Law, it is fat 
ſrom their meaning to comprehend the Municipal Law of any 
Nation, which is fitted for the climate of one people onely, and 
ſerves for the exigencies and occaſions of the State, and varies 


- 83 times and oceaſions, and the diſpoſitions of the men do vary; 


which commands rather then teaches; which has an eye more 
to what is profitable to the pablick, then what is juſt and equi- 
table; and which deals more in the great advantages of State, 
then in ſeiling private intereſts, or compoſing differences be- 
tween man and man: (for this is the true ſtate of the locall 
conſtitutions of the ſeveral and 8 Nations and King- 
domes of the World; each of them being far ſhort of deciding 
thoſe many doubts and queſtions, that muſt needs happen in 
great variety berween their ſub jects, whileſt they trade and 
Feat together.) But they underftand ſome more Univerſal Law, 


that is commonly embraced and allowed of by the beſt and moſt 


potent Nations; that is full of pure equity and true reaſon, and 
being grounded upon diftates of nature and common reaſon, ' is. 
unc ha: 3 whoſe method is to teach and inſtruct by certain 
rules and principles orderly and hand ſomiy digefted, | as well as 
to command and order; and which amongſt the frequent and 
various dealings of men, does leave few caſes that can happen 


ucdetided. _ 
„And it is evident, that by this Art of Law, they intend no 
other but the Roman Civil Law : for although the Laws have 
been u making almoſt ever fince Rowe was firft built, and were 
ordained as queſtions did ariſe from time to time, and under ſe- 
veral forms of government; Rome being ſometimes under the 
rule of one, ſometimes of more, and ſometimes of the whole 
people and grew at laſt to an infinite multitude, y ina 
confuſed uad indigeſted heap, void of all order or method: 
Met at laſt uſtinian, when he came to the Empire, did ſet upon 
—. „ ratum, as he —— 

eſperate enterprixe of diſpoſing them into | 
— order that now we ſee them in; and indeed was the 


Afb that laid the ſonndation for tie building vp of the At and 
5 4 * i ” > By, 


* Parat. Dig. 
Mandat. 


vs 


the artificial framing thereof Caiaciu x does ſo mach admire, 


men might be invited partly with the brjefneſs, and partly wi 


The Excellenty of Lib. d 
By his medins it was, that aſter the beſt and moſt uſefull 
Laws were ſelected and choſen ont of a vaſt and tumultudus 
heap, they were diſtribused into Titles, and the Titles into 
Books, every Title contains thoſe Laws that are proper and 
pertinent to that principal ſubject whereof that Title treateth; 
ſometimes by definition opening the true ſtate and nature of it; 
ſometimes if it be various, dividing it into its ſeveral kinds and 
branches: alſo ſubjoyning a reſolution of the ſeveral caſes and 
queſtions that come under it, rather by the ſtill voice of right 
reaſon, and as all men by their natural inſtinct, and practical 
experience would agree to determine them, then by ſovereign 
command or imperial will. 
Aſter this method is — we. x part of the Law the Digefts, 
otherwiſe called the Pandects compoſed; which Dxaremus cals the 
Magazine and Store · houſe of all equity, juſtice, and learning and 


that he judges them to be fools and illiterate, and not to under 
ſtand, neither what Art is, nor what the principles of Law are, not 
bow well the Pandects are made, that ſhould require any other 
Art then what is to be found in them. Ty, ſayes Alciat, had 
long and ſollicitous thoughts, 'de jure Civils in artem redigenide, 
of making an Art of the Civil Law, but 7«f5nias inthe Digefts 
hath done that work. 

But to make this ſcience of the Law yet perfecter, uſtiaia 
(hath alſo added his book of Inftications, for no other end, but 8 
bimſelfreftifies, ut fint tot ius legitime [cientia primervlewents the 
introduction to the whole Law, they being indeed the ſumme 
and ſubſtance of it: and he directs it, capide legum juventeti, 
to thoſe that ſhall defire to enter upon that ſtudy ; — 
as a help to the younger fludents onely, whereby they might 
enab the reading thereof, the better to undertake the 
more difficult and voluminous books of the Law: for be conſt 
dering, that the other volumes of the Law would prove too hard 
and tedious for young beginners, and ſo it might come to pals, 


chat the whole Rudy of the Law might be quite laid aſide; and 


utterly periſh for want of ſome to ſtudy the ſame, be command 
ed this. little book of Inftitutions ta be made, whereby young 
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were call'd the Novels 


three. 
- 


——— thetoof, td the ſtady and proſeſſion of it. Here 

of —— on Pega ly dipole: 
meter, 8 make the entrance 
into it eaſier and more beneficial. 


But there are two Volumes more of this Law alſo, the one 


colleſed by atis as the Digeſts were, and that's the Code; 
the other o by him, as the Inflitutions were, and that's 
the otherwiſe called the Novell Conſtitutionsz 


—ͤ— 
for the firſt is but a bare collection of ſach deciſions, as the Em- 
perours that had fate in the Roman Empire even to often 
time had made to the queſtions that had been propounded to 


ſometimes ſometimes by 
5 


merhod as the Digeſts are. In the Authenticks there is not that 
order obſetred in the diſpoſition of Lows aoly exon ihe Ly 
peſts, or the Code, but as occaſion was offered of 
wherein the Princes reſolution was 
it is ſer down without 


red to che Laws of the Digefts, laftiatiens, or the Code ; 
and ſometimes they alter ani coereck the Laws of the other 
far 


finias himſelf in his defign of 
ey and ye Foie inal dv dof g 
Er 


"nd omerves being together the Lan 
| Lov till he had made an and compoſiti 

t renowned ſcholar and Stateſman of our 
Sir Francs Jacen does ſo much commend and ad- 
mire, 9 Elizabeth, ſet before bis book of 
Marins of Law, that when be uoderſtood, that ſhe had the 
like ſe in her breaſt, to emer into a general amendment 
of te of her Laws, and to reduce them to more breyity 
and certainty; he faith, it truck bim with great admiration, 
when he heard it ; and acknowledges it to be one of the moſt 
_ works, and of hi merit and beneficence towards the 
kabjet that ever entred into the mind of any King; but ad- 
derh, that there be rare of it in government, asit 


— ini ſo * r 
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dpa or cifiomary Law. to determine them. 
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full in view-but that of Faſtinias, as he conſeſſeth! Whoſe 
work is the more to be admited, becauſe the uſe thereof is not 


local, nor refirrihed to the tate and policy of one Nation One- 


ly, as bers would haye been, but may ſerve for the uſe and bene-. 
fit of any ſtate or people whatſoever, and is fubſeryient to 
all accidents and occaſions that can happen in common inter. 
courſe, and inded has for its object ſuch things, as commonly 
ariſe every where throughout the World, and have no Muni: 


But if 7u#55;a% ſhould be thought to have fuiled in any thin 
of bringing this Art to a full perfection, yet what the lear 


of Chriſtendome from his time downward to this preſent, has 


done towards the perfecting thereof, will make it up: ſor the 
infinite number of writers 6f all forts,” of all Nations, and in all 
t hive wrote hereupon, are prodigious to behold; and 


; tha 
. conſider. 


What Glofſes, Notes, Lectures, Repetitions, Comments- 
ries, Paratitles, Analyſes, Intellects, are there upon the very 
Laws themſelyes? . There is hardly any Text of Law that is not 
r either in ſtating the true reading of it, or 
tn clearing it from obſcurĩty, or in * matter 
of it. Then as to the general ſubjects of the Law, and the par- 
ticular caſes and queſtions that fall under them, both ſpecula- 
tive and prodticall, the Tractats, Diſcourſes, Gdunſels,» Que- 
ſtions, Reports, common Opinions Controverſies, Reſolutions, 
Practices, Obſervations; and Singulsrs; are witholt number. 

Even this latter age of ours, beſides all that which foregoing 
antiquity has produced, has brought forth evetynchere in all 
Countreys of renown ſo many famous writers in this kind, that 

y Nation has ſeemed to be at an emuloug contention each 

with other, which ſhould moſt excel in ſuch men 
For Fraxce, are reckoned Cuiacim, Briſſiniu, Molina us 
Antoni: Faber, Peter Faber, Rebuffus, Boinu, T holoſanns, 
— Cuuppinis, Bollonut, Papo, Charondas , Hattorhan, 
all of high account in that faculty.” -: 

For Spain, there are famous to this day, Cyparruviu, Gre 


mec, Vaſquius, Alvares, Gregorie Lpex, Bernardus Dias, 


Villagut, Pinellus, Frauciſcus Salgado de Somoz.8, Jarmimmtas, 
Reaericws Snarts, Palunnts ap . 


en - TheCivil Law? 
For Italy, Gabriel Aae; Stiatiens, Aßmat, Cephalss, 


Gib Cra, Palzotus, Peregrinss, Boſſing, | B ven Pate 
ws, Farinacins, Gn Z ant, Surdus, * incentin: * F ran. 


why any — that che Civil Law it ſelf, and he — 
thereof are groen ſo voluminons and almoſt infinite. Becauſe 
indeed that Science does comprehend that vaſt and great variety 
of affairs and woridly buſineſs, that the large Nation of the Ro- 
mans dealt in during the long continnance of that great and 
| i gs. And fince have been added unto it, and ſqua- 
10 it were by the rule thereof, and een ir, theaf- 

fairs of many Nations, which rp Yo and 
and in each Nation be many, ENS — ſeveral from the 
time of that Empire down to this preſent- Which being ſeve- 
. rally writ upon, by ſeveral fancies, and in ſeveral wayes and 
methods, muſt needs produce throughout the World large and 
copious writings in this faculty, gs it has in all other Arts and 
Sciences: beſides. But the benefir that the ord maps thereby, 
lies in this that there neither is or can be any contract made, 
or any human affair tranſacted, either Domeftick, Civil, or 
Military, either bettocen governours and governed, or n 
the people themſelves one with another, or between Nation and 
Nation, either upon ſes or upon land, but by.the help of that 
ſtudy and the thereof, there may he found moft ratio: 
nal rules — ſometimes to diſcern the true nature. 
of the thing it ſelf; ſometimes to diſcern its kinds; ſometimes 
to reſoſve the doubts and queſtions that fall under it; ſome- 


— — aud lawful; and ſometimes to 
condemn: it as altogether aud evil. Agd if the action he 
not uniform, hit vationa, and may be in ſome caſes d and 
in others evil, it will ſh u pon the ſeveral les ; that 
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— — ons for akbough every Stats may won 

derfſly leſt and be dehgheed with thei own Laws, nd for 
come to : the greatly extoil'd an 

hwy Soom dtp th much induſtry and great benefit to the wh. 

je&s interpreted, explained, nad writupon by the wrigings of 


by the 
eign States to the Municipal Law of any Na- 


their own Countrey-men; yet are they of . 
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account with forreigners, that they almoſt diſdain 
But where any have imployed theiy pens in writing 
of another Nation, no one given, 
Civil Law onely; which bas bubed and age Boks 
of the whole —— 


— 

— 1 de it between — TOI fo that 
their own National Laws and — onderit 
or be it between them and or their ſubjects, the 
—— — 
ski co exa to 

all men, — from che indo yu Cri, 
mant creation t Law onely,, N — 
gad ſententis qmadam 4 veteribut Fate | 
pn nmdy —— — 
ii eſtenduux, ſays Machiaved t —— 

de b The Civil Law is then certain dictates. 
— —— (undoubtedly mea · 
m — — in, 
—— 5 == 
ſeveral Digeſt — — regis 
der, do inftruct others in the wayes.of 2 adminiſtr ing right 
jaſtice. And hence is it, that-in all the Univerſities t 


ont the World, 1 will got encept Zugland, the Law ti 
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zaſlice within his nation dinger caſſery, 

co themſelves 15 
tend, why chat profeſſion how megand d wiſe ſoe —h it ſelf 
yet ſince it is become uſeleſs, as to the people of. this Nation, 


it cannot conveniently, as our affairs are now changed, be con- 
tinued here any longer, 2 Which opinion how 
well it is grounded, it is id requiſite we ſhould in the 


next place examine; for except it may be maintained that it is 
alſo uſefull and very | neceffary £ for the Common-wealth under 
which we now live, and nd wey, or at leaſt, in compariſon of 
the great benefits thereof, not confiderab " inconvenient, all 
the other excellencies and rare qualities that can be {ſpoken 
thereof, will range into a ſpeculative and ayrie diſcourſe, and 
will caove nothin nchen, in 0 a 1415 if 
thereof within the Nation: for 
Aructions that are uſeful to alben d 


monde ne and 2 jxars men a 


Rhay are mn W. may min res in the Earrying on of Fae 
pode 


Let it:therefore be added for a further commendation of the 
Imperial Law ; firſt, that as it containes the dictates of N 


of righ 2 100 d. ax it ſors forth the 
Es. Of contra 
Ih all er Ne rhe 
eſt plenty lies xecarged in the writings ofthe _ 
Civil Law) 1 — as it containes all theſe, it is ſo eſſentially ne- 
ceſſary tothe well rote rok all N and tbe common; uy 
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and ſpirit of all Law and e for ia this it is no others 
ſe wi 6 fociety of men, chen it is with one individual 


91 enen e and cares not to obſerve, true 2 
rightand jk juſt reaſon in hi 
; renders | bimſelf ee and 
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ad .it.is 1e ane; The 15 of 5 injuſtice deter- 


mines in ſome detriment of a few; but national injuſtice 


dcawes. aſter it. Ares the .raine and conſuſion of many 


Nati 
Beides the l imbre ock of. Hoe and reaſon are ſo firong i is 
2 and ſo great a part of his efſence, that they cannot be quite 

Cor deleted in him; neither can they be ſo long diſ- 
| aue 75 they will at length have their return Mata: 
ram raw bejelas f urca licet, iſqus ricurret and inclinations and 
bury 2x en will appear, even when the contrary is - 

true is that of the Civil Law, Jars naturalis 


De jur, nas 
ſon n are unchangeable, and. are not capable to be re- gem, of ( 


For if it were once admitted, that theſe Laws were . 
what firange contradictious and ſenſleſs incoogruities 
follow? And how would man be raviſhed as it were from him- 
ſelf, his reaſon one chief part of his eſſence being taken away? 
Beſides, bow would fins and treſpaſſes againſt nature multiply 2 
be common would natural injuſtice be? and what load come 
wa ats thereof would 4 1 ? whereby not onely great on 
0gd_break in, and the peace of the Common: Wealth be d& 


— — — 


Fn ima y The Laws of nature and the common rea- y T _—_ 


The ExteTeney' of 


ſtuebed, bur the common of f 
ceaſe] The Civil Law then! as it i nataral, 


cannot be repealed. nan 
Seco let ie be ſpoben to its ald, (ith the Eivit | | 
Law is ed, fe being made to aN where the 


ation, 
whole ſtate of Motrin) . ſubrerted, as that i att 
become more an lar | 
FN aries that the Roman e 5 
den they Glpatcbt cerrein choſen! : 


our their Kings, — — — 
yernment in place of the | "The 
ſhow adoyes Pere centares 
Exrope, ab is clearly d 14 
learning and profeſſion thereof ivro' tþ 
he Ei bai have to Gece and reſo caſes 
Kions of right, that happen amoneft their people, ar 
Law of their own is wanting; 
Nay, if any ſuch difference or controverſie ariſes between the 
Princes, themſelves, or between Nation and Nation, which is 
moſt frequent and common; becauſe there never was nor can 
be by any authority ey a poitive ve Law made to bind them, they de- 
date and argue by arguments fetcht from the 
Civil Law, — ow of he ee molt competem 
7 — fjutee y de extning 5s knowledge 
0 e 
the Civil Law were taken away too, 5 uncer. 
. injuftice, and oppreffion would the peo 
ohe the world lie under? and what hazards of detriment or 
ruine would their rights, fortunes, and eftates be expoſed unto? 
for where all manner of Law is wanting in a Common: wenle, 
to do the acts of juſtice and miniſtration of right by, it mul be 
granted, that the light of natural reaſon muft of neceffity be 
the Law; fince that was the onely means which was given to 
tan at firft to judge and difcern by of humane — before 
Law was given. Bat if 8 ſhould rn gant; 
3 
by Were eee 
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+ afafew-men, nor dothey reſt upon the bare Reports of any, 


bow learned in the Law ſoever, but they are the cleur evidence 
of Reaſon, and the prudent adviſements and mature deliberati- 
ons of a whole State, excelling in wiſdome, mighty in greatneſs, 
and famous in renown. | 


beſo 


long tothe tri 
kept within the 


| finde a better, that we ſhould find no 
at all, to put in the room thereof, rhat would be 
with any tolerable diſcretion or knowledge. 
fv Municipal Law mult acknowledge, that 
oncly learning of their Law) 8 

re 


Law or rule 
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_—_ And — from that we have 2 faid, it were ve- 
ry inconvenient to commit the triall of them to fuch 8s Vi 
nec Law or knowledge proper for the determination 
them. Thirdly, becauſe thereby ſo eminent and ſo uſeful p 
profeffion might be kept up; which elſe to the great 1 
und — of this Nation muſt irrecoverably fall, and 
quite Fourthi y, becauſe if theſe things were "ſuffered 
to go on in their accuſtomed way, it would make this 
change of State bo be 2 leſs, which in all alterations is to be 
wiſhed and Fifthly , becauſe there was nothing 
inthe nature © — . te them to the former govern- 
ment onely ; but that they may be tried under the name and 
of the preſent government, and yet as much accord- 
ing to the courſe of the Civil Law, as they were before; for in- 
deed the Civil Law is fitted to act under any government. It 
can ſerve the Church, as well as the State; the Popular govern» 
ment, as well as the Regall, and the Ariflocratical, as well as 
either ; as we ſhall clearly find if we look into the States abroad, 
as France, Spain, the Empire, the Territories of the Churt 
of Rome, the States of the Low on, 7 1 of Italy, 
the State of Venice, whoſe di overnment 
L. binder, but that the Gar Law is Paſed « aH pesdelin 
The reaſon whereof is, becauſe it meddles not with matters of 
government at all, but was originally made to order the pri- 
vate affairs of the — and to judge the matter of right be- 
tween party and pa as may appear by the very ſtate 
andre of the Law — — which are 25 anſwers 
ers of private the and inte- 


ref atk as 2 440 ariſe * time to time. durin con- 
the Roman Empire. Beſides, the chem- 

— after they had expulſed their Kings, "ſaw ſeveral Kl Kindes of 
government, and yet the Civil Law ſerved under them all. And 
if it did not Rand in indifferent in this point of government, ſo 
many Princes and States herein very much diſagreeing, would 
not ſo freely admit it into e a5 they do; for « 
a 2 
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we think, that they would conſent to the admittance of any | 

8 Bar endanger their government? So that it is clear, 

the change of government that has been amongſt us, does not 

gt all hinder, but that as long as the ſame cauſes as well Mari - 

time as others, do remain, and muſt neceſſarily have a Trial, 

the Civil Law, that tried them before, is the fitteſt Law to, 

try them ſtill. 1 289 K. 

I is of as little force and moment, and onght to hinder no 
more, which is obje&ed, That the Civil Law is a forreigu Law, 

n not ordained by the Legiſlative power and- authority of this 
Nation ; and therefore very inconvenient it- may ſeem, that 

matters ariſing here fhould be ordered by any other Law, then 

which is of our own making, or that we ſhould be made to ſub. 

mit to any other. Beſides, to have two Laws tolerated-in one 

State, may caufe great diſtraction and uncertainty amongſt the 

people, who may under ſeveral pretences be troubled and con» 

vented under both for one and the ſame thing. Further, the 

entertaining of the Civil Law, may in time be à means to fup- 

; 5 and undermine the Municipal Law: and cuſtomes of this 
Nation. | > £ 22091 

For as to its being a forreign Law, whiat is it more in that, 

then tlie Laws of the Saxons, Danes, and Normans ; of the 

4 Britann. fo, which our Engliſh Antiquaries, Cambden, a Spelman, b Co- 

1  . vel, c and Selden, d all take notice, that the Laws of this Ne. 
3 b. tion are but a mixture and compoſitiorꝰ And yet it is not ſuch 

Anglorum, 4 e Ea: a orgs, 

+ Tncerpe. verb. © ſtranget amongſt us neither, as may be conceived; for not 
Laws oneſy Antiquity will tell us, that when the Romans were poſ- 
Notes upon. ſeſſed of this Nation, and during the continuance of their go- 
Forteſcue. ca. yernment add power here (which was no leſs then 5c years) 
— ambien YU] the affairs of this Nation were ordered and carrird on by 
Brian. fo. 63. DE Romap Civd Law; and bad uo Law to aſfiſt, much lefs $0 
Seldens Dil · check it in ali that time. But alſo if we look no farther back 
ſertat. ad Flet. then twenty years. ago, we fhall remember the Civil Law 
ca. 4. did ſo far ſpread it ſelf up and down this Nation, that there wss 

not any one. County, which had not ſome part of the govert 
ment thereof managed and exerciſed by one or more of that 
profeliion, beſides the great employment und pr actiſe it had in 

the Courts in Lundin, So that it being thus incorporated and 


” pin fe ce law: 


* 


it comes preſented, ought to be embraced by 
Bs; F and is authority enough to it ſelf, to car-- 
ry the underſtanding, jadgment, will, and affe- 
Cons of all men, rhongh it be not put into a 
Law. g But when beſides its own commanding 
wer and vertue, it comes withall recommen- 
ed by ſuch- a 'wife State as the Roman was, 
and framed into a Law by them, and has ſince 
een | by other Nations alſo, as con- 
forming with the/generalreaſon of Man; ſurely . 
it ought not to be lookt upon as ſtrange and 
 forreign unto us or to our affairs, carrying about 
- a3 the ſamereaſon, and dealing in the ſame mat - 


been allowed of 


ters that they did, meer 
enact the ſame. 


Moreover, if we will dei 


"a war; or revenge unſufferable injuries done us by 
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ns. I may fay; | naturalized by our ſelves into this. Common: 


wealch, ij ought nero be reputed or look d upon hy us a firan- 
= | | longer. 144 | Ir » - . N 
wg des, right reaſon from whit band ſoever | f Ruionebile dictum debet its 


movere judicem ud judicandum, 
ſcur ipſa lex, Luis lex eſt om 
ne quod ratione dont. Ia 
que ſufficit allegare naturalem 
rationem,. licet quis legem non 
alleges, Hah, in I. 19. Cc; De 
collat, nu. 10. e 


: 9 eſt bumani intel 
16 ue cauſa 

ä —— 
em mvenerks. Bild. in I. ſcire 


oporiet. parag. ſufficit, Di 
De excul, Tus NE PE EO 


ly becauſe we did not promulgate and 


| | inforreign affairs, and lanch forth 
into the wide Ocean, and converſe with forreign people; and 
bave to do with ſhipping, negotiation, and traffick, without 
which (fo populous are we grown) we are not able ſo much as 
to ſubſiſt or live; or if we would be enabled to ſtand upon 
our. own defence againſt a Nation that ſhall aſſault us by 


war upon them; we muſt not then ſtand upon our own Lepiſla- 


tive authority, to which other Princes and people : 
qbliged ; h but we muſt be contented-to ſtand and ſubmit our h Conſuctudiner 
' felvesto ſuch a Law how forreign ſoever, as is proper for thoſe »//kawe furs 
very matters, and to which other Nations do refer themſelves; 


- which is the Civil Law, 
and N 


will not be 


localis, & fic 


that Nature has breathed out it ſelf in, ys —— | 


ations have conſented unto. | 
And if. it be ſo neceſſary for the carrying on of forreign affairs, obſ.124.nu.s.. 


Gail. obſ. lib. 2. 


chat they cannot be tranſacted without it, this ſhews a neceſ- 
iy of admitting of it alſo in the agitation of certain matters 

and raufes at home und amongſt our ſeives, for tbe more am-- 
| Plereward andencoptagement of chat proſeſnon; which nn 


never: 


The Excellewy of Lib T 
——— or apheld by the tranſaction of foreign |} 
affairs onely ; which is not defied neither in any atly 
tude or meaſure, then has been naman Lau I 
and where the Common-Law has never known to intermeddle : 
and in which if the Civil Law ſhould not be uſed, queſtions and 
3 
ound to iettle 6 a very 10us thing: 
So that be the authority of the Civil Law foreign, which it can- 
not be, except it were impoſed upon us by ſome other Nation 
or people: or be it that it were of no ity at all, but what 
the neceſſary aſſent of our own natural reaſon, and the con- 
ſent of Nations gives it; yet it were ſtrange that we ſhould ra- 
ther chuſe to have no Law at all in thoſe matters, then to re- 
. 20 PPS 
em, | 
It being then ſo neceſſary a Law, that but and 


ago how can 
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bound in juſtice, und to have it rather ſupplied by two 

then to fail in the doing thereof by having but one: 

And though where there be two Laws, and two diftint pro 

99 in one State, if the matters and cauſes where- 

they are ſeverally allowed tbe cognizance, be not certainly 

i eur en- Slligned to each, that the one may, not enterfire with the 

unorum dome Other, there may ariſe a conſuſion of juriſdictions, and the 

peceatur, en ſubject will be uncertain whither 1 75 for juſtice, and may 
— be in danger to be moleſted by Courts for one and. 

— — thing, which: were an intollerable miſchief: 5 Yet the 

dc imperio cer Courts of the Civil La have alwayes bad their limits particu- 

em. Bodin. de lar ly preſcribed: them, and the. cauſes within their cogniſance 
bene, ranftaaiig fer down and if dhey bold plea of 20) thing elle, 

| k | 


7} Capi? 1 c Law) 
| rn brin 
from the Common Law, which are never 2 ringing 
d, as granted. But if the Common Law Courts al draw 
to their examination ſuch matters as do belong-co the 


Civil, (as they bave done too often) or do prohibit the Civil 
from 


, where they know they can do no right nor 

give any relief themſetves, ——— falling pr: 
| the deceaſeds kindred, which they never did nor 
wg nor will ſuffer the Civil Law Courts S do it neither, 
this an heavy vexation, bur the blame muſt lie upon them. But 
to be ſare, whileft there is ſuch a correcting hand over the 
Courts of the Civil Law, there is little ground of fear that they 
can trouble or moleſt the e farther then their juſt pow- 
er does anthoriſe them, Which may be ſaMicient alſo to remove 
the jealouſies of thoſe 'that ſear, i the Civil ſhould be admit · 
ted, it may in time ſu and undermine the Municipal Law 
of this Nation: For it were s vin attempt for ſubordinate 
Courts to go about to ſhake the ſtanding of that Law, to whoſe: 
check ind controule they lie continually ſubject. 

And if in forreign Nations (that have their Manicipal Laws 
all of them, but no profeſzion, nor Lawyers, nor Indges, but 
of the Civil Law onely) there is not any found fo bold and 
— — that dares at any time to ſet up the Civil Law 
above 23 Law or Cuſtome of the place, though op- 
p ro do it are not wanting, but that 
or Cuſtome;' if any be in the caſe, does prevail, and has- 

1 ſurely then the Municipal Law and 

cuſtomes of Exgland are much more ſecure from being inva · 
dec and incfoched upon, when not onely the Lawis diſtinQ, 
| thereof alſo from the Civil Law, 


other. &, the ry rs 
Civil Law do ran cle#n counter to any ſuch de- 

being an expreſs 3 That che 
pal Law vad cuſtome* of any State 
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* "Gait. lib, J obl. 1343 


I GI. in l. . berg 1. Dig.De 
Jur. immunit verb, 

in decidendi —— 
ver, is qui uriſdidtion i pra. 
eſt, conſuctud ne, Hock, in 
eontraffum ef, obſervare 10 
gain in deliforum panne, 
ejue loci con ſuetudinem, in quo 
peccatum -eft , +{equi- tenetur. 
I. 6 fundus. Dig. de evict. 
Do&. in l. cunctos. Co, De 
— Trinit. 


but is an auxiliary ſupplement vr a knowledg 


The he Tap 
Lex Municipalis five conſuetude juri communi 


4 Lex cnjuſque hci inſpicit 
bs . 1 And 1 — ee 


often, ſo I muſt inculcate it here ſtill.; The Civil 


Law, where ever it is admitted, it comes with 


out the leaſt prejudice to any, either Law, cu 
fome, or government, nor alters any 5 


fiſting in the adminiftration of right and juſtice 
both to ſubjects, and between Nation and Na. 


tion, where there is no Municipal Law in the 


caſe, or where it is imperfect and obſcure, or 
where a locall Law is of no authority at all. Ia 


Lia | 


the one it ſupplies, in the other it interprets, in 
the laſt it moderates, as a moſt indifferent Umpire. 

So that of theſe two Laws the proper office and fanicns is 
without drawing ſeveral wayes, and clafhing one againſt ano- 
ther, or queſtioning each others power, ſweetly to Joyn both 
A that moſt excelleim and divine work of juftice, which may 

2 of this Nation moſt quiet within themſelves, 
and hono efteemed by others. 

But laſtly, — is a ſtrange conceit that has got into the 
heads of ſome men, That the Civil and Canon Law are one and 
the ſame, that they cannot be ſevered, that if the one be admit- 
red, the other will have acceſs alſo, and the letting in of the 
Canon Law, which was ordained by the Popes and the Church 
ol Rowe, will open a wide gap to introduce all their ſuperſtition, 
erroneous doctrine, and prelatical diſcipline; and ſo in time 
we ſhall become wholly Romiſh and Antichriftian. And truly 
I muſt confeſs, that ſuch a cauſe, that might produce ſo dar 
gerous an effect, is not to be veglected, but is to be very care- 
fully look'd after, But as in the one the ſuppoſition is great- 
ly miftakeo, fo there is no ſuch cauſe of fear in the other, not 
any ſuch danger as is ſarmiſed : for that theſe two Laws are - 
awe, or that they are inſeparable, is more then a ſmall miftake! 
| were made at ſeveral times, long diftant eac b from other, 
7 | al authors, and for ſeyeral ends and T SY 
. e n it had bern growing by degrees ins 
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» ; and chat ColleQion was perfeRed | 
| N — the Law of the Empire,” wbertbf 
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before; yet the Canon Law, that ivnogſe © © 5 
ter; the fleſt part thereof, which s Grarant deere, being nord 


rede great and ſpcioù RO GBG Z- 


— res, that when 8 at 
— ollicit the Eiopenn Yo Fr fon 


eq the Canon Law yithio their Terri 
285 e e eine e 


1 Eenperogrs rs Ub ng they migh juſtly: de, make —.— 
"1 K. 2. fas from time to tim for: the ordering and regulating 
1 — matters and eccleſiaſlical men, as is evident;by 


Church doth 
defend paid = s Titles.in the Code, De:/amma Trinitate & fide catlolina 


© © anzndid#0=. Dy ſgoroſanttia reli; De epiſeopiy & elericie — a 


Is ther Emperors 

F inces Ne ſanlam bapti{ms iterttur ; De Apelhatrc ;/ * 

=. cola Fins . £ olicoliog. De bi qui ad teclefras fin, eee And 
{ briftian ſub · it is as certain that c there is a multitode of things; bie 
EA pers.:. che Popes and the Church of Rome have takan upon them to order 
OR make Canons in, in ordine ad {p5ritwalia, in order to the ſpk 


« As may be ritual welfare of mens ſouls, as they pretend which are Tem. 
ſeen in the Hi- poral,and matters of civil intercourſe between-man and man; u 
Rory. of the may be ſeen in-theſe Titles. De pattzs De progarie De commeutate. 
9 De Depefeto. De empiions & venditions. De locato q condulto. Du 
fl 332.3 - renum Permutatione. De pignoribus, De Donationibut. De Teſt» 
d . fo, ments. De Tre — & Pace. De tranſaſtionibus. Do Decimis primi- 
290. ti 65 eblationibus. De jure Patronat. De penſalibus & . 
irimonis. De ſuoceſſiomibus ab ee De Humicidis volunteris 

eee De mtl. De farts. And divers other.. 

Abd all theſe things io their true nature are but. temporal, and 
meer matters of Negociation or acting between man and man, 
though ſome; of them, 8s Tythes, preſentations to Bent fices, 


Marriages, Tefaments,;. ſaceeſſions to Dead, ens goods thae 
baredied inteſiate. & other ſuch 1 dhe of Raus 
chr ence of divers Princes 
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F N two Laws, 3 
E af the one would be, a ſure inlet to the ober, at ſome 
do too imagine ;- does it cherefore f chat the er- 
E romp rare eb needscreep 
18 fol * 
N and ceremonies, 7 — of 
both together, we muſt therefare. 


Jews. 

4 TE ſatiſfied all ſcruples, that are tſually made. 
coptinuing the Civil Law within this Natien, 1 ſhall, 

| luce, all in this concluſion : That ſeing the Roman State, , 
out of their wonderful wiſdome and great experience 2 
4 · ”˖¶— and the; ſevera] affairs of the World, did deviſe a 
per for themſelves, but ſo 
or ena ute ee . expofitions, —_ 

order, Rules, | 
. and treatiſes of all kindes, reduced it to a &- 
and compleat Art and Science of Law, whereby tbe fight kill 
and way of doing the pureſt and moſt natural juſtice, whatſoe- 
ver the caſe be, may be taught and known; And when it has. 
from thence been ingrafted into our own and the other Univer- 
_ of Eure, and made one of the three chief Sciences 
there, to which the reſt ofthe Arts ſerve as it were as handmaidg 

ind ſervants; and all for the directing of men and Nations, ho 

| — ſhould deal boneſtly and uprightly with one another; ſee- 
— . — our very Martial affairs cannot proceed wel, nor be 
8 without it; and that thoſe Nations whom we 

have dealings and: intercourſe withall, and to whom we 
ſhould deſpiſe to be any whit inferiour, do ave naly keep it, 
but alſo have no other profeſſion of Law beſides it, and do think 
their own private Laws to be very inſufficient and lame withour 
it; and that divers matters and caſes our ſelves will 
a — — rt n Law be kept to 
to . ene 
Pp not to or away | 
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An Index of the principal matters con⸗ 
tained in this Book. | 


mad by the father, did equaly divide 
the whole eſtute hot wenn them, by the 
Civil Law. fol. 15. Enjoyned ſo to 
reverence their parents, that they could 


not [re them without leave, nor be Wits 


neſſes agaiaſi thre, nor marry without 
their TE nor charge them with any 
criminal att, 11 

Faule, odions by the Civil Lam, 
and makys the att void. 13 
Ts Civil Law agreeable not onely to 
the firſt principles of nature, but alſoto 


others never ſo much remote. fol. 21. 


made to rulſ the migluieſt Empire th u 
ever was, and ſince propagated to other 
Nations. 29. and hoW it came ſo. 30. 
it teachts men 10 bt yertuons and im. 
cem. 48, though ſonpetimes in obſcene 
rity, yet never to be quite loſt, 50. it 


Lig 
52. cuflome ma agree with Ye aſon. 
36. cuſtemes are more accepiable to the 
people, then Laws are. ibid. 
42 aſes commonly all differ from one ano- 
41 

** Civil Law containes the whole 
reaſon of man, both private, politick, and 
that of Nationt. 53, 63. it runs more 
in 4 convincing then commanding ſtyle. 
65. moſt conformable to the Divine 
REA ad. 


and tternal Law, 66. grown io be the 
commen anthority to juſtifie or 
humane actions. 67. it avoids nicetiar, 
and follows tht true intent onely, 67. it 
will not allo of ſome thing: becauſe they 
are not worthy nor honourable, though o- 
therwiſe lawful. 70. it is full of clemen- 
h mildue 1. 71, it prefers equity be- 
fore rigeny, 784 all perſons of what con 
dition ſotver may read their duties in it. 
93. The fundamentals thereof fetchs 


that then Were. 163. 29 
Civil Law low it may be admitted in- 
A ts England wiihowt any inconvenience. 
4 108 
B Civil Law almoſt di ſtraped When the 


| Reman Empire was invaded by barba- 
rows people, 114, 116, the firſt books 
thereof being loſt, did much hn t and 
"Injury to thoſe that We have now, being 
but an etract of them 121 mavy of 
the boeks thereof to an infinite number 
periſbed and were loft by the ſad fatcs 
that befel Rome, B:rytus, and Con- 
ſtattinople. 122, yet under Lothatius 
the Emptrour 11 wat again reſtored. ib. 
and afierwa; di grew ſo great, that oth. x 
learning was neglictid, ard al did ſtu. 
dy that cnely. 123. The Edilts of 
P)inces hom ſeusre ſarviy, wire not able 
to ſuppreſs it. 124. no where ſo much in 
mſec as in Spain and Fance, thongh they 
bave both made ſbær te dicrees againſt 
it. 130. How jt camt into thut forms, 
order, and mrthed 'which now we ſet it 
in. 167. what 4 mulli tudi of writers 


there art int i Lap, Ho 


"The Index: 


from other ſtates , the beſt. governed 


Civil Law ij not propty ta govern evi 
'Y State by. g 140. 1 X 


Cities three above all others moſt fa 
mous for the ſtudy of the Civil Law, 
Rome, Berytus,& Conſtantinople. 1 22 

{oil Law has not of it ſelf any an- 
thoritative force to binds a4 a Law in 
any Nation, but ts and muſt be of force 
every where, as it contains trus and ſo- 
lid reaſon, to which al] men are to ſub- 
mit. 126. 138,157 

Caſes that do happen are to be all ſet- 
led by ſome raul: or other, "T45 

Civil Law perfect as it ts at ibu 
day, very ſufficient to reſolve all caſe 
that can happen. 1 5. 53.147 155: 171, 
and is the true Art and Stvence of Law, 

; a * 4166 


Canis ** and Civil Lam have bu 


at. variance, Which ſhould ſpread moſt 


163. 185. yet both of them have been 
admitted by Princes for. ſeyergl uſes. 
125. 185. lat "they art not tyſeparce, 
ble, 44 ſome de imagine. 184 (ator 
Law is hut the Civil Law appli:d to the 
wfe of the Clurch and church matters, 
and is in moſt things the ſame with the 
Civil, 163. 186 orders divers thing 


- 


irh temporal, ander pretenice of bei 


F.z.mal. 196 
Canſes that wire t-ird by the Ci 
Law before the government chanyed, 
why they ſhould be tri-d by the fame 


Law ſtil. 178, andinthe Epi 


D 
Drfence legal onght wor eve . 
1 


tal. mati be denied a ſabjeft againſt 
his King. | 7 
Dead. bodies nat to be arrefled, nor 
tonch'd in their graves. 39 


E 
\Exarchate of Ravenna, ter Con- 


ſlantinople Was. the /eab of the Empire, 
1 ſtil governed by the Civil Law. 


113 


England bad the Civil Law read 
publickly in it, as ſoon as it Was reſtored 
As Italy by Lotharius, 125 

Eccleſiaflical men and Ecole pᷣaſt ical 
matters haus been and may be regulated 
by temporal Princes. 186.162 

Eccleſiaſtical men have throngh fa- 
vour of Princes, rather then of right, 
been ſuffered to order ſoms cauſes which 
ars meerly temporal. 186 

F 

- Frandſo ditoſted by the Civil Law, 
that ſometime: it did diſſolve the whole 
| bargain, ſometimes it did exyoyn the 
whole true value to be paid, Where one 
Was deceived in more then half the 
worth, 12, never ſuffered to brivig any 
advantage to the deceiver, or to any ons 
Hſe. 13. moſt dite table in thoſe, that 
the Law does moſt priviledge, whin de · 
crived. 13 
Feorreign States not to be judg'd by 
e Laws. Ls * 
orrezgn States, why they do judge 
fen by theres of the Civil Law. 
f 2 


The Index, ' 


ea. 


G 


Great min ars not ſuſffared to aſſumꝭ 
er protel} the controverſies or litigious 


ſuits of others. G& 
Guardians may husband, but not ſell 
the eſtates of their pupils. ro6 
Government Was at forft without any 
Law at all. 110 
Govermnent being changed, the Laws 
ſeldome remain the ſame. 116 
Government howſoever changed, yet 
the Civil Law ij of aſe, 157. 176 
I 


bh. rag dots make a free gift ri 
voc able from bim that ts ungratefal. 84 
Italy was ſeven times brought almoſt 
to utter deſolation in leſs . tigbey 
Jears. 114 
Juſtinians body of the Law was come 
iled at Conſtantinople, aud kept ont of 
taly 50 'yrars topethir, 118. but 
provailed altogether in the Eaſt. ibid. 

Italy When it was poſſeſſed by the 
Gotbes and Lombardi, ſome parts of the 
Civil Law were in uſi there il. 119 

Juſlinian is by ſowe made duſtrumen- 
tal in ſuppreſſing the old books of the 
Roman Law1,aſter his colli Fion Was fi- 
niſbed, but without juft ground, 131 


X 


Killing in ones oWvn diſenes onght fo 
receive no pwniſoment. 6. nor 2 


2 — — 


507. ibid. 


by chance. * 
A King by the Civil Law i no more 


abſelved from the obſervation of the 
Law, nor has any looſer power over the 
lives, liberties, or goods ef bis ſubjecti, 
128 by other Laws. I 
Kings being driven ont of Rome, their 
Lans mere mver in uſe more. 103 
L 


Ta, what properties it ongbt to 
haue,. and that chi fly it ought to agree 
with reaſon. 1. 2. & ſeq. 46. it © 
but a determination of the Law of Na- 
ture. 4. it muſ not onely not croſs the 
"fot and chief principles of nature, but 
fuch neither, 4s are any Way though 


Y remotely, depending. on them. 8. tobe 


Fairly. and candidly interpreted, and 
Without any fraud. 13. may profitably 
containe. the very maximes of Reaſon: 
21. common cdpacitics ne good judges of 
Laws. 35. and Who are, and what 
waſt be xconfidered to judge rightly of 
them, ibid. the ſeverity of thim to be 
imputed to the demerits of men. . 26. 
though not ſo rational 4s others, ſub- 
jedi muſt acquitſi in thew, till they be 
, altercd.; 


* 37 
Law of Nations i that Which or- 
ders all affairs between Nation and Nas 
tion. 59. 10 be known ont of the Civil 
Lav. 61 
Laws of the twelus T ables the ground. 
work. and faundat ion of the Civil Law. 


La, of all ae Notion are gone 


% 0 
. 
7:7 . 
KEE vx + * 
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T be Index; 


/ 


— — 


and extinfÞ with the States themſelves) 
excepting the Roman. 110 
L of fome people more famous 
then ot berg. : GS - 

Lotharius the Emperony was the 7e. 


9 ſiorer of the Civil Law, when it was as 


it were extintt in Europe. 122 
Law foreign not to be preferred bo- 
fore the proper Law of the Conntrey, 
1323. 140. 144 
Tay of no N ion ſo ſufficient, but 
that another Law is nredful. 123.144, 
| i 154 
Law of governmint proper for t he bon | 
it ſelf is neceſſar y in every Nation. 129, 
140 
Laws of al Nations too imperſe'? for 
the mult;tudt of caſes that ds happen, 
| 52.144.145 
Ta, not to be meaſured by thiir abuſe, . 
or t xecut ion. e 28 
Legal matters are to br judg d by 
Lawyers.onely, | 25.15L 
Lawyers, none in forreigu parts hut 
Civilians. NE 152 
Lawyers of the latter agi more learns 
ed then thoſe before them. 1660 
Two Lans in one fate rot 1nconve- 
ment. 120, 154. 182. 


Manicipel Lans mufs It in every 
Nation. 129. 140. and they to br pt. 
ferred before any other Law or rigen. 
| 103. 125. 140, 143. 144. 
Municipal Lams are tio t and 


104. ſcanty, to tab in all caſtt that do ariſes. 
| 4 144 


a1 


Ghar 70 fi 
and decide Seacanſes. 


tamperi, and ſo in their a ions. 


thin any other. 


Military queſtions to be regulated by 


the Civil Lar. In ibe Epiſtle, 


Municipal Laws have no degrees ta- 
hen, nor Leflures rrad in them, any 
Where but in England. 152.153. all 


that 16 good in tham is taken out of the 
98, 164. 


Covi Law. 
N. 


Nations not fo abounding in al things, 
bit that they do or may ſtand in nerd 


one of another, 155 

N ations abroad di mainly practiſe the 
Civil Law in matters between man an 
man. 128. 133. 159 


Nations abroad are beft ſathfud by. 


jeſtice done according: to the rules of the 
Civil Law. 134 

Nations in their dealing with ons anc- 
ther muſt have ſome common Lap to 
guide them. 59. oy 55 
National difference: not. re be deba- 
ted but by the Law of 


andfo!. 65. 
Natural Laws cannet be re proled. 
0 49» 174 


Offences, though 3 be N 


The m_ 


ny judges is trie viſbod 
148 
Men lm much thiy differ in their 
25. 
41. 53. 145 


Monarchy i no o heoſer government 
19 feit their Whole eſtave from their chyl. 


d part of thiir eftate to their children. 9 


| 1710 bt greater in one place then in ano- 


Nations, andthe 
reaſon of the Civil Lav. In the Epiſt. 


8 n 1 
eee, * 22 


P 
Parents could not give away nor for: 


dren by the Civil Law, excipt incaſe 
of Tr taſon. 9 
Proceedings legal bew rationally or- 
dered by the Civil Law. 15 
. Preſident or example uo ruls to julge 
Jo 38,65 
Promiſes, if ſerious, thangh wn 
confederation, are to bt perfermod, 4 
Civil Law, * 
Bo of Rome did make edifl: "5 = 
the (vil Law, thereby to advance the 
Canon Lay the batter. 124. Jet be dee 
wake #/e of the ¶ vil Law. 163 


Parents mere bound ts leave a corliin- 


14 
| Penalties added to Laws, ar gas the 
Nr. but not the juſtneſs ef them, 158. 


uni bmants for the ſamo off ence, way 


then, 26 


„ in Vf 


Aae was given tobe Wars * ; 
in al bis ations. 2. it 1 4 beams of 
the divine light. 5. the principles there 
Hall of them, not t6 by diſcerned by all. 
21. 4 ſemetimercovered with falſbood, 
and is much de A Pry natural 
coprwptionts-232- #88 4 4 more _— | 


o by i — K «i 5 * u 2 — 
© : „ * ** 2 A % 
* 7 * ” 


The Index- 
e then ie; 7 Heh; | evident, niſi; che any Mane 9 327177 
when generally allow'd by « 30. #9 Nome came an ſeveral former of 


ſo requiſite in publick Law: ain pri- 
vate. 33. private, politic, and that 
-of Nation: to be gathered ont of the Ci- 
vi Law. 53 

' Romes greatneſs and flouriſhing dots 
demonſtrate the excellency of the Laws 
where wit h it was governed, | 98 
Rome was 4 it were the City my the 
whole World. 


Rows greatneſs to brimputed — 4 


to their Laws thin Arms. 99 
Romans very greed) of honour, in 
| purſuit whereof they did many gallant 


3 , and effecialy made ſuch good 


Zaws xs they did.” 100 
Romes univerſal rule a Special deſign 

of Hod. for the good of man ; which Was 
the cauſe that Cri was born under 
that government. 102 
Romans when they conquered a nation, 
did not d5{dain to r ſuch Law, from 
them as they found to be very _ and 
rational. 107 
Roman — ſome favourable 

te the (ivil Law, others bitter enemies 
xn it, and the profe ſours of it. 12 
Robbery in the High-way, or at Sta, 

or with Burglary, puniſoed by death at 
wil Law, 142 
Roman antiquities would have bien 
Setter krown, if the old books of the Ro- 
man La: had been preſorved. 121 
Reaſon vulgar and ordinary not ſuſſ - 
ant to judge of legal matti. 147.154 
Romans through their univerſal ſove- 
227. dialt in greater variny of buſs- 


4 


CO 


government, and yet ſome part of. the = 
Civil Lam was under all of them. 157 
Ranſome paid for — long h with 
out bis direflions, is recover ay 
him. | 
Reman Lam, do onely carry _ 
the name of The Civil Law. 166 


8 


Society Civil what the benefits theres 
of be, 56 
Succ e ſſi tou to into ati: goods, how re- 
gulated by the C vil Lam. 84 
Stoppage is an allotved way of payment 
at Civil Lav, © 8 
Ship or goods when ſaved by the pains 
or loſs of another;the Law Will allow [al- 
vage or other recompencs for it. go 
Slavery and ſervitude ont of uſe a+ 


mong t Chriſti 143 
Sea. matters tobe ja and tried by 
Civilians onely, = 148 
I 
— ii alemod 2 Civil Law, 
juſtified. 78. 
T-hefs by Civil Law panifbed by men-. 
niary ſatiofaiion. 142. 
V 
D of 2 * 2 
praftiſe the Civil Ls | 
| V 5 


8 | The Indes 
 Univirſilit of thi World ttach mo v 

other , nor give degrees in am other wg le. 

Law bus the Civil Lan, 152,153, Wreths by the Civil Lam reſtired ti 

172. the owners, and go net tothe King, 21. 


ERRATAHA, 


The Reader is firft deſired te take notice, that the Printer, by the abſence of 
the Author, and being not acquainted with the quotations of Civil Law, 
| has from fel. 4. to fel. 23. in divers places in the Margent, ert ſet 
down the book, for the Law, printing lib. inſtend of J. which ſtands for lege: 
When therefore the Lum is quoted out of the Digeſts or Code within that com- 
paſs, inſtead of 156;.read /, as in fel. 4. in the Matgent lice, J, for lib. T. f. . t. 


Fol. 4. in the marg. litt. r. for, Minſtau r. Minſing. fol. 19. lin. 24. rig rm 
r. vigerem. J. 33. for, is not fo, r. js not to be. fol. 20. l. 22. for rules, r. raters... * 
fol. 7 1. in the m agent litt. v. for ib. 57.1. I. 37. fol. 75. l. 10. for need not, 

7. 1 need not. fol. 158. 1, 20. for they, r. it. fol. 175. 1. 33. fornatura), r. na- 
tral. lol. 181. J. 16. for 28, r. . | | 


| 
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Memoranda : 


TOUCHING THE 


Ex officio, 


Pretended Self-Accuſation, and 


Canonical Purgation. 


Together with ſome NOTES about the making 
Tak ſome New, and alteration and explanation of 
ſome Old, LAWS. 


All mo# humbly ſubmitted to the conſideration of this 
PARLIAMENT. 


By ED w. LAX E, Philo-Monarcho-phil. 


Fuſtitia Reip. Baſis. 


111... 


LONDON, 


Printed for R. Royfton, Bookleller to the Kings moſt 
Excellent n at the Angel in Iy-Lane, 1 662. 


; 


To the Right Mable 
WILLIAM, 
EARL of ST RAF FORD, 


Viſcount Wentworth, Baron Wentworth 
of Wentworth Woodhouſe , Newmarch , 


Over ſley and Rabye, 


Right of the moſt Honourable Order of the 
CARTER, 


MY LORD, 
uch hath been the power of Cu- 


ſtom for many Ages, that the 
Authors not onely of juſt Vo- 
/ llumes, but of ſmall Treatiſes 
too, have ever been deſirous (I know not 
whether may ſay, Ambitious) to dedicate 
them to ſome perſon of eminent quality and 
condition, as it wete Clients to their Pa- 
trons, for the protecting and crediting them. 
Hereby the Authors have oſtentimes gained 
their deſires; and the Parrons (eſpecially 
when che excellency of ſuch Books did de- 
| A2 ſer- 


The Epiſtle Dedicatory. : 
ſervedly acquire it) addition of honour and 
fame, and alſo propagated the continuance 
thereof to all poſterity. Numerous inſtan- 
ces hereof might be given, but Mecænas may 
be inſtar omnium; which name of a Noble. 
man hath in a manner monopolized all 
noble Patrons, as Patron «al iN. 

My Lord, I am far from having any ſuch 
opinion ofthis ſmall Treatiſe, (indeed not 
deſerving that name, being in great part but 
an epitomized Collection, and the reſt brief 
Memoranda's or Notes, rather to excite others 
to proceed upon that Subject, then to reſt 
on this:) though if by this, or any other 
Act of mine, any acceſſe of Honour could 
accrue to your Lordſhip, I hold my {elf 
juſtly obliged humbly to preſent and ten- 
der it. But, my Lord, the full ſepe of my 
intention in this Model is, to the beſt of 
my Judgment, (vrhich alwayes ſubmit to 
better) and of my skill and power, to con- 
tribute ſomething tending to the further 
happineſſe and continuance of Truth and 
Peace, with Juſtice and Honour, in this Church 
and State, now by Gods bleſsing (to whom 
be all Honour and Praiſe) ex poſt-liminio, as 
it were, freed from Slavery and Tyranni- 
cal 


Tube Epiſtle Dedjcatory. 
cal Oppreſsion, and reſtored to a capacity 
of their priſtine Beauty and Splendour, by 
the moſt happy Reſtauration of our moſt 
Gracious SOVERAIGN, Whom God pre- 
ſerve : This, I am ſure, (as my Heart 
prompts me to ſpeak) is my ſole intention, 
which aymes onely at the advancement of 
the Publick Good, and is not tainted with 
any drachm of private Intereſt. And, my 
Lord, knowing you do Patrizare that moſt 
honoured Father of yours, (whoſe Memo- 
ry muſt never periſh, whoſe Loſſe this 
Church and State have too ſadly felt, but 
Quis talia fando, exc.) and that 1 * ſay as 
Tertullian (de Reſurrectione carnis) ſayes of 
the Phenix raiſed out of the aſhes of his dead 
Sire, Alter idem. Juſtitiz & Honors cultor ſince- 
rus maxime, as hewas; that emboldens me 
to deſire your Lordſhips leave to prefix 
our Name, that this may be as an Acceſ. 
ory to follow its deſired Principal: And 
knowing you to be ſuch, I cannot but (as 
all, that know you as well as I, Iam con- 
fident do) wiſh for the common good, that 

your Lordſhip were put in ſtatum merendi, 

into the ſphere of your proper Activity, that 
the Publick might reap the benefit _ 

” "9 of, 


Tie Hpiſle, ccc. 
of; and that your Talent might be no on- 
ger (as it was whileſt Rebellious Uſurpa- 
tion cauſed it, and did obicem ponere; now 
removed) wrapt up in a Napkin, nor your 
Candle hid under a Buſhel: So wiſhes, 
ſo prayes, 


V LORD, 


Your Lordſbip: 


Weſtminſter 11. 
Novemb, 1661. 


much bounden and 


moſt humble Servant, 


* 


ED w-ẽ GARD LA E. 


. AA oe 


Te de READER 


an 


o xcount may perhaps be expected to be 
8 of this ſmall me peep leg the 2 gh 


Ad of clearing the doubt touching Cotrcive Power 
in Cauſes Ecclefia ical; whertin i that Proviſo that 
forbids all Ecclefiaſticall Judges to render or admi- 
niſter an Oath to any perſon Ex officio or otherwiſe , 
ot Purg ation; whereby any Nane may conſeſſe or ac- 
cuſe himſelf, ſo as to make im or her liable td cen- 
ſure br punilbment. "There were not A few perſom: un- 
frienls at le t thi Diſt pine of the Church of Eng- 
land, that inſulted much (as is touched  hertafter) and 
dlamoured of the oppreſſion of the E e — 
that hath been {ſay they) all thetime before the e, 

that Ack, thi tadk aw. that Oath * It) 25 ſaitable to * 
intere( to call that opprefton., When Brutus 1245 murdered 
Cæſar, he'called 4 Hrant; Ita enim appellari Cxſa- 
rem facto ejus expediebar, ſa/rb Velletus Paterculus, 
nude lib. 2. From the thine of | that 42, tl 
within theſe f ir "Fe: refed bow abler pens fome 
De t dec of of Ee e afticall, e 
55 roo Oath n Canonical Purgation, 4 the 
awful 2 edient . before that Att ; © none 


1 Bear e atrempi ur looked upon the cauſe as 4 
— 2 keys N and 7 | | 


i 1 70 te ge ſome 


nerd a re 

| fo ſtir s 20 4 further 

55 Trap 27 Ne 25 "the | 

0 * Form, and perhaps more fin at ih t thx uno. 


ther, 


* * of 7 W a > 4 wy 2 f x4 ot 4 
2 1 (7 og? £ 2 - E 107. * 4 3 * 


To the Reader. 


eat part. of 2 70 
by. ſame. me be ſeppeſed par- 
andlinter n the [ulject matter af theſe 
Memoranda 
Jeb, 150m 
„1 


r 


To the Reader. 
f ory BL jbed Father, aud (uch' Iuſtractars as he b 
. and moſt ren che ppc — | 
and all thi perfelũ ed up by moſt advantagions acquiſiti- 
on by travel and reſidence in forraign parts, amongſt 
thoſe who are jufily ranked in the number of the moſt Civil, 
Learned, and Wiſe in Europe, and ſo conſequtnily in the 
Univerſe z and ſo need not mint or others inſtruttion here- 
in mort then others, not profeſſed Lawyers, But all that is 
compriſed in this Madel, both in the Memaranda's aud 
the Notes; ſomewhat groanded upon ſame yeares experi- 
ence 1 baue had, and tending, as before, at laaſt in my will- 
meaning opinion to the public good ſolely y is. (0 moſt 
3 ts cam ſideration, if by thoſe in Authority 
it be thought fit. He , I canceive, wery fit to further and 
advance this, bath in ci lan of his abilities, and his 
being impowred as athers: of bis noblt rank and quality in 
the | Supreme Fudicatory of this Kingdoms ; and by bis own 
cem and propenſity, willing and defirome 10 effet# any 
ing that way, as leſs caunat be expetFed from the 
Son of ſuch a Father, and Husband of ſuch a wife, his woſ 
noble and moſt vertuous Lad, (a pair in reſpet# of the mu- 
tual parity of their moſt intenſe conjugal affection, and pa- 
rentizing love to Loyalty, Fuſtice and Honour, hereditary 
vertnes Towing in their vei nes from their moſt Noble La- 
ally, Gloriouſly ter and Suffering Parents; not eaſily 


parallel d] and therefore ] have not ſo much Dedicated this 
10 him, as ſupplicated his effetFual adminicular hand hereto, 
Upon the whole matter as touching my ſelf, this Modell, 

45 alſo, if not more eſpecially the Notes ſubjoyn'd ; 1 h- 
had no ſmall ſhare of Sufferings in the time of exile- 
nent of Monarch and Monarchy, and ſo conſequently of 
joy and gladneſs in the * Reſtanration of both ; in my 
due gratitude and obligation, both by tie of natural duty, 

a 
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To the Reader. 
and of Grd and Mans Laws, have made it part of my- 
' to 2 to contribute ”»} well- r 2 
publick good, and the prevention of ſuch miſeries for the 
future, as tos lately wt have had too ſad experience f. In- 
ſtances might be given of many that have publiſbed their 
endeavours heretofore to ſuch publick ends, which have not 
proved ineffectual, and more eſpectally Mr. Spencer touch- 
ing the State of Ireland in Queen Elizabeths time, If in 
any meaſure never ſo remote, they may any whit help to at- 
rain to that end they aime at; 1 ſball be glad of it, and with 
that true candour ſubmiſtively offering them, alwayes” pro- 
teſting as I nom do, that if there be anything herein, con- 
trary to Gods word diratly or indiretHly, or to His Maje- 
fties Prerogative, or the known Laws of the Land, Eccle- 
ftaftital or Temporal, or the politick Government either in 
urch or State, or which\may give juſt offence: 1 da here- 
by" abſolutely retrat# it, as no wayes by mt intended or 
thought of, "wifhing this ſmall taſte may ftir up others 
(more able) to make a further and better progreſs. in this 
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Anno 13. Caxorr I. Reg, 


An AR for explanation of a Clauſe contained in an 
Act of Parliament made in the ſeventeenth year of 
the late King Charles, entituled, An Act for repeal of 
4 branch of a Statute primo Elizabethe; concerning 

Commiſſioners for Cauſes Eccleſiaſtical, 


VW 2m in an Ac of Pailiament made in the ſeven- 
tenth year cf the late King Charles, entituled, An 
Act for repeal of a branch of a Statute, primo Elizaberhz, con- 
cerning Commiſſioners for Cauſes Eccleſiaſtical; it is 
(amorgt other things) evaced, That no Biſhop, - 
no2 Uicar General, noꝛ anp Chancelloz, noz Commiſſary of 
any Archbilhop, Biſhop, oz Wicar General, noz any Dzvinaiy 
whatſoever; noꝛ aup other Spiritual o2 Eccleſtaſtical Judge, 
DXicer, 02 Piniſter of Juſtice, nozany other perſon oz perſons 
ga oever, exerciſing Spicitual oz Eccleſtaſtical Power, 


thozity 02 Juriſdiction, by any G2unt, Licenſe oz Commilſ- 

n of the Kings Pajeſty, his Veirs oi Duccefſoz3, oz by any 
Power oz Authozity derived from the King, his Yeirs oz Duc- 
teſloꝛs, oz othecwiſe, ſhall from and after the firſt dap of Au- 
guſt; ( which then ſhall be in the year of our ld God, One 
thꝛuland ſix hundzed fox y ont) awacd, imp le ozinflict any 
Poin, Penalty, Fine, Amercement; Jmpziſonment, oz other 
toꝛpoꝛal puniſhment up n any of the Kings Dubjecs, fog any 
Contempt, Biſdemeanour, Crime, Dffence, matter oz thing 
' whatſoever, belonging to Spiritual o2 Eccleſtaſtical Cogni⸗ 
fance 02 Juciſdiction, whereupon ſome doubt hath ben made, 
that all oꝛdinary Power of Coertion and P2oceedings in Cau- 
ſes Eccleſtaſtital were taken awap, whereby the ozdinary 
courſe of Juſtice in Cauſes Eccleſtaſtical hath been obſkructed : 
Be it ng — — by the on 3 — excel- 
lent Pajeſty, by and wi te and con Lo2ds 
and — — 4 —— aſſembled, and by 
the Authozity thereof, i Ag, — p 


thecein contained, doth oz ſhall take away any o2dinary Pow- 
er 02 Authazity fcom an of the ſaiv Archbichaps, Bilhops, o: 
any other perlon oz perſons named as afozeſatd, but that they 
and every of them execciſing Eccleſia tical Juriſdiction, may 
p20c&2, determine, ſentence, execute and exerciſe all manner 
af Eccleſiaſtical Jucidicion, and all Cenſures and Coertidns 
appertaining and belonging to the ſame, befoze the making of 
the Act befozs recited, in all canes and matters betonging to 
Eccleſiaſtical Jurifdiction, accozding to the Kings 'Pajelbies 
Eccleſtaſtical Laws uſed and pzactiſed in this Realm, in as 
ample manner and foam as they did, and might lawfully have 
dont befoze the making of the ſaid Act. 

And be it further enacted by the Authozity afozoſaid,that the 
afoze recited Act of decimo ſeptimo Caroli, and all the matters 
and clauſes therein contained (excepting what concerns the 
High Commiſſion Court, oz the new erection of ſome ſuch 
nike Court by Commiſſion) thall be and is hereby repealed to 
all intents and parpofes whatioever ; Any thing, clauſs oz 
kentence in the latd At contained to the contrary net with⸗ 


Pꝛoblded alwayes, and it is hereby enacted, That neither 
this Act, noꝛ any thing herein contained, ſhall extend oz be con⸗ 
krued to revive aꝛ give fozce to the ſaid heanch of the (aid Dtas 
tute, made in the laid ſteſt year of the Reign of the laid late 
Quien Elizabeth, mentioned in the ad Act of Þ tent, 

ſaid King 


made in the laid ſeventeenth pear of the Mtign of the 
Charles ; but that the faid bzanch of the ſaid Statute, made 
in the ſaidf:M year of the Reign of the ſaid Dun Elizabech, 

wall ſtand and be repealed in ſuch ſo2t,as if this Act had never 


bien made. ja 
- Poovivedalſo, and it is hereby enacted, that it (hall 
not be lawful far any Azchbiſhop, Uicar General, 


Chantelle, Commiulſary, a2 any sther ®ykitual az Cccleſt- 
attical Judge, Dfficer oz Piniſter, oz any other porſon having 
ozexecciſmg Spiritual 02 EccleſtaGſical Juriſdiction, to tender 
ozaninifter unde any perſon whatſoever, the Dath uſually 
calteathe: Oath Ex ofhcto, os any other Dath whereby ſuch 
.poeſdn ta hom the fame; ts tenden v2 ahminilited, may be 

4 charged 


charged oz compelled to confeſſe, oꝛ accuſe, oz to purge him o: 
her ſelf, of any criminal matter oz thing, whereby he oz ſhe 
may be lyable to any cenfare' dz puniſhment : anp thing in 
this Statute, oz any other Law, Cuſtom oz Uſage heretofoze 
to the contrary hereof, in any wile not withTanding, 

P2ovided alwayes, that this Ac, ozany thing therein con- 
tained, ſhall not extend oz be conitcued to extend ta gide unto 
any 3 Bichop, oz any other Wpirttu ul 02 Scclefiafti- 
tal Judge, Officer, oꝛ other perſott Ae afozrſaid, any 
power 02 authozity to exerciſe, execute, inflict oz determine any 
Ecclefiaffical Juriſdiction, Cenſtixe 02 Coertion, which they 
m ght not by La'v have done befoze the year of our Tom, One 
thouſand ſtx hundꝛed thirty and nine, nozto abzivge o2 diminiſh 
the Kings Ma jeſties Dupzentacy th Ccriefiatifcal matters and 
Akatrs, nos to confirm the Canons made in the year Dne 
thouſand ſix hundzedand fozty, noꝛ anp of them, noꝛ anp other 
Ceccleſlafical Laws 0z Canons not fozmerly confirmed, al- 
the Lan, ag hey Rf the pear ofthe Lo Sue Thouſand 
ix und e abr ke. a | 


The Contents of the Chapters. 


Chap. I. | 

He endeavours of the Albers to change the courſe of Ec- 
Tages proceedings, That ſiupendlous Fanatich Hackett 
hu fearful end. N 7. Cattbdens judgment touching the Innova. 
tors. Their perſeverance in their deſię n of Innovation in King 
James his time and afterwards, The prerended taking away the Co- 
ercive power from the Eccleſiaſtical Courts how gained, what ufc 
was made of it by the Innovators, and hom they boaſted of their bene- 
fit by it. - Tino, paſſages in the Long Parliament” touching two Incon- 
ſormiſts. 7 In; > 
1 Chap. II. 


The two Proviſo's in the late Aft that takes away the doubt tou- 
ching 2 power in 1 $i Frog 4+ 

r for unar , Procee ngs by Furiſdi. ion ccleſia ical, Hat 
KA C, et K Royal Aſſent tq the executing 
of every particular Canon is required, & confuted. The wal- 
dity of the Eceleſiaſtical Laws. The clamonrs of Inconformiſts, In- 
novators and Fanaticks, againſt the putting of Eccleſiaſtical Laws in 
execution, though the Eccleſiaſtical Officers and Miniſters are by 


Alt of Parliament ſeverely commanded to ao it. p. 0. 
| Chap. III. 

The Heads of the ſeveral Chapters in that Apologie of Doflor 

Coſens. Part 1. | P.27. 
Chap. IV. 


By the late Act the manner of proceeding in Eccleſiaſtical (ourts 
is not altered, but left as it was. A ſummary relation of what Dr. 
Coſens in his Apologie hath aſſerted and made good by Gods Word, 
the prall i c of the Primitive Chriſtians, the opinion of the Fathers, 
the Laws Canon and Crvil, and the Laws of the Land allowing and 
warranting them. Tue like practice at ( ummon Lam, and at Geneva 
and other places, pretending ftrict Reformation. p· 24. 

Chap. V. 

That it is conſonant to Gods Nord to give ſuch an Oath Ex offi- 
cio, or otherwiſe. p- 28. 
Chap. 


Chap. VI. 

That the opinion and practice of the Primitive Chriſtians, and the 

Fathers of the Church, was to adminiſter ſuch Oath Ex officio, or 

wpon Accuſation, and for Purgation Canonical, with the practice at 

Geneya, p- 33. 
Chap. VII. 

That the like practice touching theſe Oaths, is and was in all For- 
reign Chriſtian Nations, and other Nations not Chriſtian, guided 
onely by the Light of Nature. P- 37. 

Chap. VIII. 

That by the known Laws of this Land, the Eccleſiaſtical pud ges 
were ſo warranted and commanded to give that Oath, according to 
the Canon and Eccleſiaſtical Laws. p- 39. 

Chap. IX. 
That Oaths adminiſtred to parties touching matters damageable, 
criminal and penal to themſelves, are urged and required by Tempo- 


ral Courts, and by the Laws of the Realm. P.4I. 


Chap. X. 

The inconventences and hurt * probably may follow, by the for- 
bidding the miniſtring of an Oath Ex officio, or any other Oath, 
whereby ſuch perſon, to whom the ſame is tendered or adminiſtred, 
may be charged or compelled to confeſs or accuſe, or to purge him or 
ber ſelf of any criminal matter or thing, whereby he or ſhe may be 
hable to any cenſure or puniſhment. Praiſe of the Civil Laws. 
(wilians firſt, and laſt, and greateſt Sufferers. Amity twixt both 
Robes, His M ajeſties and the Lord (haxcellors favonrs to 
Cwwilians. 
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Touching the 0ath Ex officio, 


as before that time ſome | Anabaptiſts in Germany had done 
the like in ſuch Caſes. Of their practiſes that way here, that 
moſt Faithful, Learned, and Grave Hiſtorion of ours, Mr. 
Cambaer gives us an account ir his Andals of the Reign of 
Queen ENaberh, printed at Lenden in the Low-Countries 
1625. It is in the year O. After he hath there given a 
Relation of that ſtupendious and blaſphemous Fanatiek 
Hackett) of lis beging, hols. illuc rare, inſolrur, fierce, and ge- 
vengeful he was, that meeting one that had been his School-Maſter 
an ingenuous perſon,. under a calaur of embracing him bit off his 
Noſe, and the poor miſerable deformed man, beſeeching him to 
give it hins again, that whilſt ii. las green-and freſh he might ſow it 
again to his face 3 4 but like a dogge ſwallowed u 
Tae Wie hum ull pie, that; tour heavanty' Doltvine 
——— Aue made ſport with it, with his\ pot- Com- 
paniaus on n Afterwards when be had, prodpgally 


had got. with. aWydon whorn he had 
26 2 wizard of moſh . 
£4 ing 5 9 re prures, 


vt what, heavint 5 e 7 coun- 


ordinary calling ; inf elFintothe ace 
ry ee ee e 
{ Deſtiplnewf the 1 uro 
ens vum was. one Wigghnton 4 


imiſter, and if ever am, an haire-brain'd one, and a contem er 
#f:Magiftrages.: Then he goes on and relates Hackers and his 
Com moſt horrid and ridiculous: madneſs, ſuch as had 
not. ſuch a worthy Author and others. relateq it; we might 
Sanne ls en t aer Age will pr 
Aa e dd ene Nia garn, Fataticks late pranks : the 
blaſphemdus ſpeeches, as he expired 
turn d off the Gallowes, upon whom that pious and — 
e gives thi gave cenſure, Ita hoſtis: human generic = 
par ul oy alare, &. ad ſobrictatem volle ſapere 
why — enemy of, Mankinde * Aa 
= 9Þecounterfeitors of holineſs, and will 
Show with. ſobriety. A 1 * 
* Aut chen after a line or two * Arthingron 4 c 


two, 
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and Canonlcat Pargation. - 


two of Hacken: Complices he goes om thus. dec hiiſo- 
A, ſed etiam alii, — Anglicana Do- 


e ctrinam, Epiſcoporum vocationem damnando, & Præ ſules 
< contumeliosè calumniando, hactenus fruſtra impugnarant. 
<« Nunc pertractis in eorum partes nonullis, juris Anglici pe- 
< ritis, in eorum Juriſdictionem & delegatam à Regina in 
« Eccloſiaſticis cauſis authoritatem, ut prorſus injuſtam. & 
« linguas & calamos ſtrinxerunt; declamando ubique, etiam 
„libris 2 contra 'Regni leges, in Foris Ec- 
« cleſiaſticis indigne opprimi.. Reginam ejuſmodi authori- 
e tatem ex jure non poſſe delegare, nec alios exercere delega- 
« tam. Fora illa non _ a reo Jusjurandum/Ex Officio exi- 
c frre, cum Nemo ſeipſum accuſare teneatur. Jusjurandum 
« 11lud homines ad ſui condemnationem cum ignominioſa 
te confuſione, vel in ſpontaneum perjurium cum animarum 
te exitio præcipitare. Præterea de aliis, quam matrimoniali- 
e bus cauſis, non debere cognoſcere, ex hujuſmodi Veteri 
cc Reſcripto. | | . too og 

A Vict.- Comiti Comitatuwm noſtrarum S. N. &c. 
quod non per mittur, quod aliqui in Rallivia ſua in aliguibus locis con- 
vemam, ad aliquas Recognitionet, per ſacraments ſua faciandas, 
hiſs in c Marrimenialbus & Teſtamentariis. 


Contra, JurisEccleſiaſtici Profeſſores Regiam in Eccle- 
« ſiaſtĩc is authoritatem narunt utique Parlameutarid 


< Authoritate in Regina inveſtitam. Hanc oppugaare, nihil 
ce aliud eſſe, quam in Majeſtatem irruere & Sacro Sanctæ 
« Prærogativæ violato obſequii juramento inſultare. Fora 
« Eccleſiaſtica de aliis quam Matrimonialibus & Teſtamen- 
te tariis poſſe cognoſcere, ex ſtatuto Circumſpecte agatis 
« eAſriiculis Cleri ſub Edyardo Primo, docuerunt. | Reſcrip- 
tum five legem illam prolatam, ſuſpectam eſſe, quia tem- 
« poris eſt incerti, & variæ Lectionis. Alibi enim legi. 4d 
te recognitiones vel ſacramenta preſtenda. Recognitionem item fa- 
< cere non ſignificare, teſtimonium perhibere, vel reſpondere 
* in jure, ſed debitum agnoſcrre, & fateri vel placita de Catalo- 
« gis vel debitis tenere. Juramentum ex officio, in foris illis, 
cc ut in aliis, ex omni memoria fuiſſe exactum, ad ſimoniam, 
« adulter ium & alia tenebrarum opera rimanda, præſertim 


B2 cum 


me ware 


ipſum pur —— lem pœnitentia 
. — peccatores curan- 
ham detetrendos, & n tollendum, 
— Litezis. Fra anima ina ne confundaris di- 
onfuſio addncent pecc aum, & confuſio ad. 
np atians << —— hiis immorer, quum 
ns hardi Caſini. Legum Doctoris & Johannis 
4  Morriſii & — — de re utrinque 
repreſtent | haud igoars ſuam authoritatem per 
ö negotio peti, adyetſantium im- 
«« petus tacite infregit; & EccleGaſticam Juriſdictionen 
0 illæſam conſervavit. That is, Not onely theſe, {peaking 
v of Rackert and his Complices) but — alſo, ho had hi- 
c thorto, in vain, E nde received Diſcipline 
c of the Church of England, by condemning the: calling of 
4 Biſnops, and * 1 the Nalates; 
et having now drawn into their party Comman- 
Lawyers, ſnarpned both their Tongues. and Peas againſt 


«their Juriſdiction, and the Authority: which the. 
cr. — „de- 
4 ela very where, even in Boaks publiſhed, that men 
were unwortiiily opproſſod in the: Fccleſiaſticall Courts, 
<-contrary- to the Lawes of the dam. That the Queen 
<& could not by Law delegate dach inde of Authority, nor 
< others to whom it was delegated: could exerciſe it, That 
© theſe- Courts could not require the Oath ex-officio. from: the 
<idefendentiparty, wheniavnoiman is bound to accuſe; him- 
<.ſelf, That Oath p —— men to condemn themſelves 
ich — or into. wilful perjury. to the 
deſtruction of their Souls. Beſides, they t not to hold 
nce/ of any other cauſes. then Matrimoniall, and 
4 according to that old Mandate ar Reſcript, 
— — Counties of S. N. Gv. that 
ufer not any im their Balroe to come t in any places, to ma 
eu d . Matrimoniall and Ti-- * 
| famentary 


yams «© On the other fide the Profeſſors of the 
6 — icall Lawes maintain d, the Royall Authority in 
« Canſes Ecclefiafticall as veſted in the Queen by Authority 


« of Parliament. To oppoſe this, was nothing elſe then to 


« offer violence to Royall Majeſty, and violating the- Oath 
& of obedience, to inſult over the Sacred Prerogative Royall. 


« The Ecelefiaſticall Courts may hold cognizance of other 


Cauſes, then Matrimoniall and Teſtamentary, by the Sta- 
& ture fe an: agatis and Articuli ¶ leri, in the time of 
« £djpard the firit as made it appeare. Thar Reſeripc or 
«Law which they Aon was faſpe — beeauſe it was 
«:;ncertairr for the time, and is variou dy read. Elſewhere I 
« have read it, To per form Recogniſuncer a Ohe, and to make 
© recognition or recagnizance, doth not ſignifie to give te- 
4 ſtimony, or to anſwer in Law, but to acknowledge and 
confeſſe a debt, or to hold plea of Inventaries or Debts. 
« That the Oath ex eſßcio hath time out of mind been given 
ii theſe Courts as in others, to ſift out Simonie, Adulter 
and other works of darkneſs; eſpecially, when the Inſi- 

© nuation as they call it, becomes loude. And though no man 
bound to betray himfelf, yet betrayed by fame, he is bound 
can defend his mnocence and purge him- 
ſelf, ſeeing the penance fend is not a puniſhment, but a medicine 
to cure ſinners, and ro derer others from ſinning, and to take away 
ſtundlall; according to that in Scripture, Be not confounded in 
— — fri ſouls ſake, for there is a confuſion that brengs 
Jm,and 


isa confuſion that brings glory and grace. But what 

_ *doTdwelling upon theſe things, when the Learned diſcour- 
« ſes hereupon ron both ſides are extant of Richard: Coſin Do: 
&© tor of the Lawes, and ohm Morris, and Lancelot Andrewes ? 
«© The mn not ignorant that Her Authority was in this 
te huſineſs ſtruck at through the ſides of rhe Biſhops, tacitely 
© craſh'd the violence of the - Adverſaries, and conſery'd' the 
Eccleſiaſticall Juriſdiction inyiolate. Thus in a few words 
he fumes up part of the marrow of theſe Learned dĩſſertati- 
ons, and gives his ſound judgement thereu Bur ſtill 
they went on in their deſign, in which I b believe they will 


— 422 immoveable. We have had ſufficient expe- | 


— «4 
1 


rience 


Fd 


Toaching the Oath Ex officio, | 
rience that way at what they aime, and that there is no hope 
of bending without break ing too. In their admonition to 
the Parliament in that Queens Reign they tell us, to this 
effect at leaſt, that if they cannot have what they deſire by 
fair meanes, they will have it by a way ſhall make our hearts 
ake; and I think they have indifferently well made their 
words good. Vet bleſſed be God, we are delivered again 
from them, God give us care to beware of them, and not 
to fall again into their ſnares by thoſe bleſſed Titles of 
Mercy and Moderation, heavenly good ſurely, if rightly ap- 


plied. Let us but contemplate our freſh miſeries, and the 


murther of our bleſſed King and Martyr, King Charles the 
Firſt, and his Bus Bas, tis well to be hoped twill 
prove as much or more effectual, then the Pages Aemento to 


Philip of Macedon in another caſe. Theſe men, for * were 
] 


all of the ſame Leaven, ſtill perſiſted in their deſign, all along 


the Reign of Queen Elizabeth, and upon King Zames his com- 

ing in, thinking upon that change to have wrought ſome- 

thingextraordinary upon a Prince that hada great acceſs of 
ul 


Dominion, and probably at his entrance would endeavour to 
fatisfie all or moſt, ſo far as with reaſon it could be expected, 
and to ingratiate himſelf as far as fitting with his new Sub- 
jets. But it was our happineſs, though his trouble and ve- 


xation, that he was well acquainted with the factious and ſe, 


ditioas humours of that gang in Scotland, (with whom 


ours here of the ſame mould, I belieye eyer was and will be a 
correſpondence and co-operation.) Ex viridi obſervantia this 


is too demonſtrable. They then ſer upon King James with 


their moſt humble Petition, called The Lincalu: ſhre Miniſtert 


Petitiun, perhaps denaminatio a majori ; it was a complication 
of many parts: there they deſire fayour for tender Conlci- 
ences, and — was the Conference at Hampton Caurt 
granted, where their Reaſons were, as it were, brayed in 4 


Mortar, and they or moſt of them ſeem'd ſatisfied; but ma- 
ny of them at leaſt, ſoon returned to their vomit. In that Peti- 


tion they promiſe all obedience, and profeſs they hold it con- 


tr ary to Gods Word, and the practice of the Primitive Chri- 
ſtians, to refiſt the Prince, or to get Reformation by force or 


violence 


ject upon 0 


_ 
= 
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violence. To this effect they ſupplicate and hold forth; yet 
believe it may be prov d, that ſome of theſe individual per- 
ſons in that Petition, adhered expreſly to the late Rebels a- 
inſt His Majeſty, if they were not actually in Arms againſt 
Em, as moſt if not all of their Opinions were. How they 
ctept in, or rather marched on furiouſly, though lily in the 
e lite Kings time, till they had weay'd up their Web to 

eir deſire: we have ſeen and ſadly felt. When the High- 
Commiſſion and Star-Chamber were taken away , a oreat 
point was gain'd: To _—_ of nothing elſe but the ſub- 
fich Lam. Vet by the way it is obſervable, that 

many, if not molt, moderate men are of opinion, that the 


_ Government will not be well ſettled, till both, theſe Courts, 


though happily in many particulars altered and regulated. or 
Ne 74, ſome other Courts much like them, Be eſtabli- 
ſhed ; where extraordinary crimes and.perſons may be order- 
ed: and in the former, the High-Commiſhon, the ſhifting of 
triminous perſonsfrom one Dioceſe to another may be met 
with. It was no ſmall part of their deſign, to trample upon 
Ecclefiaftical Jariſdicrion., and to take away the coercive 
er, and to make it precarious and ridiculous : as they 
would interpret that Statute, which, if credible relations be 
true, was but ſtrangely got; inſomuch that a great leading 
Member inthe Houſe of Commons then in that long. Parlia- 
ment, cryed out, Digitus Dei fut in eo; that though it were 
Seer ed. yet the words would bear it, which he rejoy- 
ced at; though many, and not of the leaſt, able Lawyers in 
the Kingdom were not of his opinion. That Coercive pow- 
et, for no other have the Eccleſiaſtick Courts, (except. Su- 
Saees degree below it, which amounts but to a ſmall co- 
fcion to refractory perſons, in regard it goes no further, the 
ſecular arme cannot be called upon that ;) that, I ſay, that 
coercive power is Excommuncarion. That is the power of 
the Reyes; how far that power may be ſtaid, retarded or for- 
born, intend not to diſpute; but that ir ſhall be totally ta- 
ken away from the Church, A 


* 


non eſſet Deus in cœlis, that 


rely is not to be believed, char it. can be done by any power 
under Heaven. But that taking: away that coercive payer 
1 | om 


| Towching the Oath Ex officio, 
from che Eccleſtaſtita Courts. as they interpreted it, (and they 
knew they had tim 4 fortiors to maintain it.) did no 


their raiſing their Militia againſt the late King, a perſon of 
no mean quality at a great Aſſembly made his Harangue to 
the people, (as T heard it from a very credible perſon, who 
{aid he was then and there preſent and heard it) and then and 
there enumerated the many great bleſſings this Nation had 
received from that bleſſed Parliament, ( as he call'dit) That 
Ship-money was taken away, and the Star-Chamber was ta. 
ken away, and the High-Commiſſon was taken awa , and 
the Spiritual Courts too are taken away: A man cou d nar 
medlie with a Wench; (his expteſſion was otherwiſe, which 
Lam not willing to mention) but he muſt be queſtion d: 
Hizc ille lacryme. Indeed that was a great Eye. ſore. Delin- 


28 never love the Judges that puniſn them. 
At laus ſumma, vin diticw nau. 


And this did not a little advantage the cauſe they had then 

in hand, very many perſons that had been juſtly queſtion d 

bal Courts 8 in to their lou g's 3 no 

to rekon up wr 
which — mg. pages 

which afterwards thaked all the corners of the wav rin Two 

onely which concerned Eccleſiaſtical proceedings, (to 


meddle with no ies, aa nature, chat the world rang 
of, ahd'T would che metrioty of ee. n 


33 ſhall'brie which amongſt were 
f theſe : ave und — and then a,M ſe of the 
Houſe o r) em was accuſed by an Inconformiſt, that 


he had excommunicated him, for not kneeling at tbe Com- 
munion when he received. I was preſent, and {aw and Yeo 
and to y beſt teme mbrance it was fir nor kneeling at the 
Dommumion, ar leaſt ĩt as for not performing ſome 9 
© I tnony 3 ; 1⁰ that us to this matter tis all one. The Civi- 
ES | called up to a Committee of the Lords, then in the 


t, out of the Houſt of Commons, to anſwer 
it 


a little further and heighten their deſign. At the time 55 | 


N 
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it. By his Counſel he defir'd time to ſend into the Countrey, 
where it was pretended to be done; to know whether he had 
done any ſuch thing; ir being impoſſible for him to remem- 
ber every particular that he had done in his Juciſdi&ion, and 
chat particular, he ſaid, he did not remember. He had time 
given, and informed himſelf thereof; and at the next appoin- 
ted time of his appeatanee, by his Counſel, leaded that he 
had done no ſuch thing, as he was aecuſed of. The Accuſer 
ſaid, then it was done by his Deputy or Surrogate: That was 
denyed too. Then he ſaid, he was ſure it was done by the 
Spiritual Court; and fo it was, but not by any Spiritual 
Court where that Civilian had to do: Then the Ciyilian 
pleaded, that if be had done that whereof he was accuſed, he 
diubead not but he could have juſtified it: but ſince it ap- 
that he was e accus d, and reap'd ſome diſcredit . 
by bein thus queſtion d, and had been put to trouble a 
charge thereabours, he deſired reparation and charges: hi 
by many of the Lords was yielded to, yet by the major part 
it was carried, that he ought not to have it; and the reaſon 
was rendred, becauſe it would deter others from complaining. 


Si ſarit eſt accuſaſſe, quis erit innocens ? 


Nay, how far may it tend to the ruine of ſome, if ſome men 
REY ſet upoꝑ them, to multiply accuſations againſt 
> 
The other was: Another Inconformiſt complaining of his 
being queſtion d in the Eccleſiaſtical Courts for his Inconfor- 
mity: In defence it was alledged againſt him and proved, 
that he had ſaid, He would as ſoon bow at the name of Judas, 4s at 
the Name of JESUS: and I diligently enquir'd, but never 
heard he was puniſh'd for it. But would there had been no 
more then theſe, though theſe are too much: Would ſome 
had not gloried, had not triumphed in their ſhame. a 


f | Bells gen placuit nullos hahitura triumphoss C) 0 
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Touching the 04th Ex officio, 


The two Proviſe's in the lut Aft that takes away the doubt 
touching Coercive power in Eccleſiaſtical Courts, Dr. 
| Coſens Apology for ſund:y proceedings by Furiſdittion 
| Eccleſiaſtical, That gronvdle(s Opinion, That a ſeve- 


= 


ral Royal aſſent to the execucing of every patricylar 
Canon is requir'd, ij confuted, The validity of the Ec- 
 cleſraſftical Laws. The clamovurs of Inconformiſfs, Inn 
vators and Fanaticks, againſt the puttin h Hecleſiaſti- 


uud Mini fters are ij Ar of Parliament ſeerely comp 
_ anandedio do it. | $40 


cal Laws in execution, though the Eceleſtaſtical oi ficwrs 


Nr the hee Att before mentioned, where the Doubi (foir 
| is dalled there) about the Coereive power in Ecclefiaſti- 
cal Courts ĩs clear d and taken away⸗ x. * 
One Prow/fo is, That that Act, nor any thing therein conteined, 
ſhall extend, or be conſtrued to extend, to give unio any Archbiſhop 
or Brſhop,or any other Spiritual or Eccleſiaſttcal Fudge, & c. any pow- 
er or authority to exerciſe, c. | 


Iny be peceantthat-way, itonght ro be amended. 
Another Prowfo forbids any Archbiſbop, Biſbop, &c. to tender 
or adminiſter unto any perſon the Oath uſwally called the Oath Ex 
officio, or any other Oath, whereby ſuch perſon, to whos the ſume i 
 tendred'cy baniſhed, may by charved or compelled to confeſsor ac- 
auf, ur ty er Fof any” crinanal matter or thing, 
whereby ht or fhe may be ljable to any cenfure or puniftment. 
© This being now forbidden by Act of Parliament, ,every 
5 * give obedience therein: But ſome now in- 
ſulting and upbraiding the Eccleſiaſtical Courts, that all rhis 
while they have oppreffed the Sübpect, wih that Þroctediniy 
which the Parliament hath taken away, renewing the old cry 
in Queen Ez. gberhs time; and ever fince apa lt fuch procee- 
ings, which neyer till now (I alwayes except what was done 
in the late times of uſurped government) were legally peobl 
| o bited. 


3 AAS _ 


bited. Though Iam far from queſtioning the reaſons where- 
upon that Act paſſed, but do humbly ſubmit to it both in 
word and practice; yet I hope it will be allowed to make 
ſome defence againſt ſuch perſons, as ſo tax ſuch ings 
before the paſſing of this Act. And herein I ſhall follow that 
moſt — —— Richard —— Doctor of the Laws, and 
Dean of the Arches, in that his ¶Apology for ſi oc reading. 
by fFuriſdiction Eccleſiaſtical, & :e. —— 2 — , 
mentions him with honour, as ſurely he well deſery'd, and 
that work of his, if nothing elſe, evinces it. Mr, Swinburn in 
that Work of his of Laft Wills and Teftaments, printed at Lon- 


an for the Company of Stationers, 6 N. in the firſt part, 


ſect. 6. numb. 8. fol. 17. writes thus of him, and of that 
Work of his, that Apology : I find, faith he, wrinen by that 
learned and no leſs religions man, Doctor Coſins (as 1 take it) in 
that worthy Work entiruled, An Apology for ſundry proceedings 
—— Eccleſiaſtical, & c. and ſo he goes on. Upon this 
ubject he hath written fo fully, that, I believe, little can be 
added to it; and if any ſnould go about it (exceptiag ſuch 
additions as well may be added, by teaſon of ſome 
cies ſince the time he wrote, and ſome her additions and 
explications, not derogatory from him) they would be forced 
very much to pl with his Heyfet, which would but look 
too much like a P Wee, I could wiſh. the book were re- 
printed, and haply it will beſo, which may ſerve for Fopicks 
to this ſubject. For as all the Poets after Homer are {aid to 
drink of his Fountain, according to that pictare or ſtatue of 
his, that denotes as much; wich that Inſctiprion,' -- | 


Ridet anhelantems poſt ſe veſtigia urban. 
Even ſo muſt, I conceive, all do from Doctor Coſa, that ſhall 


write upon this ſubfect. I was upottEpitotnizing chat Apo- 
logy of his, and had made dae e chetein ; but upon 


ſecond thoughts defifted, think ing it better to feſer᷑ the Nea. 


thereby perhaps wrong him: an offence that too many 


der to him; rather then to adventure to #bbteviate him, and 
tomizers are guilty of ; therefore, I ſay, I ſhall onely; make 
* } 2 2 uſe 


It 
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uſeof ſome Notes, as confeſſed arrows out of his qui ver, and 
ſippe of ſome others elſewhere, and point the Reader to his 
full ſtream, where any that liſt may drink their fill. 

Upon theſe words in the late Act; Provided, that this Act., 
nor any thing therein contained, ſhall extend, or be conſtrued to ex- 
tend, or give unto any Archbiſhop, Biſhop, & c. any power or au- 


 thority to exerciſe or execute, Cc. any juriſdiction which they naight 


not have done before the year of our Lord 163g. or to abridge or di- 
miniſb tho Kings Majeſties Supremacy in Eccleſiaſtical matters or 
affairs, nor to confirm the Canons made in the year 1640. 

I ſay, upon theſe words ſome are ready (miſtaking queſti- 
onleſs the words and meaning of that Act ) to renew that old 
exploded Opinion, or rather groundleſs Fancy, That a ſeveral 
Royal aſſent to the executing of every particular Canon is required, 
Hereto Doctor Coſin — That admitting this were true, 
then all the other opinions of thoſe that oppugn the ordinary 
Juriſdiction Eccleliaftical ſtand in no. ſtead, and might be 
{pared, becauſe this would cut off all at once. For none that 
exerciſe 8 ———— Eccleſiaſtical, have it in parti. 
cularity, (which by the oppugners ſeems to be meant, other. 
wiſe then by Feen of Law, to every of their proceed - 
ings, and impoſſible were it, by reaſon of the infinity of it, 
— troubleſomneſs to procure ſuch particular aſſent to the 
execution of every Canon. His Majeſties Delepa es, when 
Appeals are made to His Majeſty in Chancery, would ſigni- 
ſie nothing, could not exerciſe the power to them delegated, 
by reaſon of the want of ſuch particular, aſſent ; and it is a 
groſs abſurdity. to grant; (as even the Oppugners and Inno- 
vators do) That Teſtamentarj and Matrimonial cauſes are of Ec- 
cleſiaſtical cogui Nauce, (to fay. nothing of the reſt of Eccleſiaſti- 
cal cauſes) and yet cannot by reaſon of this want be diſpatch- 
ed, nor can be dealt in by any other authority, according to 
any Law in force. This would ſpeak a defect in the publick 
Goyernment,, that the Subject ſhould haye a, right, hut no 
likely or ready mean to come by it; and great offences by 
Law puniſhable, and yer no man ſufficiently. authorized to 
execute theſe Laws. Since the abrogation of Papal pretend- 
ed Supremacy, when the ancient rights ofthe Kings of Eng 


: 
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land, of being Sapreme Governers over all perſons within their 
Dominons, as well in all Spiritual ur Eccleſiaſtical things or cauſes, 
as Temporal ; and that no forreign Prince, Perſon, Prelate, State 


or Potentate harh or ought to have, any juriſdictian, power, ſuperio- 


rity, preeminence or _ Eccleſiaſtical ur Spiritual within this 


Realm, and ſo forth, as in the At and the Oath. 
Since theſe rights were, as it were, ex poſtliminis reſtored, 


and declared to have been, as they ever ought to have been, in 


the Kings of England, many Laws have been made in ſeveral 

Parliaments for the ſtrengthning of Eccleſiaſtical juriſdicti- 

on, and the more effectual execution thereof, and ſome of the 

Eccleſiaſtical Laws were enlarged, altered and explained: 
The Statutes for Delegates upon Appeals. 


Eccleſiaſtical 
Tithes in Courts Eccleſiaſtical. 


* The like for the recovery of Penſions, Procurations, &c. * 34 & 3j H.g 
In the time of Edw. 6. in a Statute ( ſince repealed by 19. 
Queen. Mary) a great number of particular cauſes of juriſdi- * Ed. s.c 2. 


Rion Eccleſiaſtical, are there (by the way) rehearſed, that 
Ocdinaries and other Ecclebaſtical Judges might and did then 
put in execution, + - + | 

So-x Mar. c. 3. 1 Elix c. 1. 5 Ehz.c.23. & g. That Perjury 
or Subernation in a ( vurt Ecc eſaſtical ſhall and may be puniſhed by 
ſuch uſual and ordinary Laws, as heretofore have been, and Ju are 
uſed and frequented in the ſaid Eccleſiaſtical (owrts. Which pro- 
xeth the uſual practice of Juriſdiction Eccleſiaſtical hitherto 
uſed. ( without any ſpecial aſſent) to be lawful. 

So 13 Elix. c. . Cc. io. and many more in the fame 
Queens time, and King ames, and King Charles the Firſt, 
that bleſſed King and Martyr, ILſay, many are the Laws 
that have been made for the ſtrengthning of Eccleſiaſtical Ju- 
riſdiction, and the more effectual execution of. it; and ſome 
of theſe Laws were enlarged, altered and explained, But 
never was there any Law, Cuſtom or Act of Parliament, that 
required 4 ſeveral Royal aſſent to the executing of every particular 
Ty: Many are the. reaſons which Dr. Caſens gives in the 

ſt Chapter of his Apology againſt that particular Aſſent 3. 


25 H. 8.19, 
Not _— two Statutes for aſſiſtance of ordinary f 27 H 8 130, 
Juriſdiction, and for the ſpeedier recovery of 3* H 8.7. 


13 
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wherein he ſhews his candor, and ingenuity, and deſire 
to give abundant ach Faction to all Opponents, though never 
{fo unreaſonable, that were it not as clear as the Noon-tide 
light, that no ſuch particular aſſent is needful, ſome might 
think that he fear d his cauſe, and be ready to ſay, that Defen- 
ſio nimis operoſa, re-utum quaſi arguit. | | 
Hut touching the validity of the Eccleſiaſtical Laws, there 
needs, I conceive, no more be {aid then what is expreſſed in 
that Act of Parliament 25 H. S. 19. the Eccleſiaſtical Laws, 
that were in uſe and practice before that Statute, are thereby 
eſtabliſhed thus: * 11 55 
Provided that ſuch Canons, Canſtitutiont, Ordmances and $ynod; 
Provincial, being already made, which be nbt comrariant nor ripug- 
nant to the Laws, Statutes and ¶ uſtonms of this Realm, nor to the da- 
mage or hurt of the Kings Prerogatroe Royal, ſhall now ſtill be uſed 
— executed, as they were before the making of this Act, amill ſuch 
time as they be viewed, & c. bythe 32. perſons mentioned in that 


Ac: which is not yet done. | 


The Eccleſiaſtical Laws, wbich have been matte tince that 
Act, and all that ever hereafter ſhall be made, ſo long as that 
Statute ſtauds in force, (the requiſites in that Act being ob- 
ſerv d) are thereby, I conceive, confirmed, or to be confir- 
med. The Submiſſion and Petition of the Clergy mentio- 
ned in that Act is, That they would not enact or put in are any nem 
(canons, &c. in iheir Convocation, without the Kings Rojal afſont 
and authority in that behalf. 

There it is ſaid, That the Convocation in the time coming ſhall 
alwayes be aſſembled ty auubority of the Kings Writ, wr the 
Clerg y muſt have the Kings moſt Royal aſſent and licruce, to make, 
promulge, and execate ſuch Canons, Conſtitutigns and Ordinantes, 
Provincial and $yyodal : elſe they may not enact, promulge or 
conſtitate any ſuch Canons, &c. And this courſe hath ever 
ſince heen obſerved. Every Convocation called by His Ma- 
jeſties Weit and the Clergy, had eſpecial licenſe from His 
Majeſty to enact ſueh Canons, &c. and to execute them. 

The Proviſion following being obſerved, which is this, 
Provided that nu Cations, Conſtnurions or Oraiuumces, ſhall be 
made or pus in execution in this Realms by ambority of the ¶ nvoca- 


tion 
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non of the Clergy, which fnall be coutrariant orrepugnant to the Pre- 


rooative Royal, or the Cuſtoms, Lays or Statutes of this Realm, 


any thing contained in that Act to the contrary thereof notwith- 


Fans be put in execution contrary to this Prow/o, and 
contrary to any after-Acts of Parliament, whereby His Maje- 
ſty hath. further power ackowledped in cauſes Ecclefiaſtical, 
then tis illegal: but that is mach ſooner alledged thanpro- 
ved. The particular Ecclefiaiticat Laws in force, have by 
Dr. Coſens and others been ſufficiently demonſtrated, I'hum- 
bly conceive.. In caſe any Juriſdiction Eccleſiaſtical or Ci- 
vl within'this Realm, be not derived: or claimed from the 
Crown, as to the execntion of it at leaſt; ther-the former ob. 
jection were of forge; but anothet Act of Parliament, 8 El. 
rt. ſhews the contrary ſuſſieienily: where all Eccleſiaſtical 


pr acknowledged United to the Crown, as there 


and that very claufer EAN. r. together with His Ma- 
cls Lerters Patents rene Geh for confir 
tops and Biſhops, is boughe in che preamble therecf as a 
ſtrong proof, without ſeruple or ambigulty, that rh awhuriry 
aud juriſcliction by the Clergy execured, is thereby given the from 
Her Majeſty. This alto, were there nothing elſe, were ſuf. 
ficient to entitle them the Kings Majeſties Becleſiaſtical 
Taws, as well as other Laws, are called the Ki Majeſtiss 
Laws. But they are up and down in the A Parliament 
called the Kings and the Queens Ecoleſiaſtical Laws, 1 Blix. 
c. 5 Eliq.c.25. 25 H.. z. &c, and even by the Note- ga- 
therer, that great oppugner; againſt whom the Doctor wri- 
tech, they are called the Eccleſiaſtical Laws of England. And 
in this late Act above mentioned they are called the Kings: 
eMajeſties Eccleſiaſtical Laws; 

Yet for executing of theſe Laws by the Eccleſiaſtical JnJ- 

ges, what out- cries were made againſt. them? eſpecially in 
tebrajnala of the late Long Panliament, by His late Ma- 
jeſty, of bleſſed memory, called the Black Parliament, Summa 
imis miſcendo; and what favours were then afforded to thoſe 
Boute feu s, as we have ſince had ſad experience of them, God 
grant we may be cafeful of them for the future, Iam un- 
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willing to recite., - Eccleſiaſtical Judges are not onely tyed by 
Canon. 127, their offices and Oaths, but at leaſt in ſore particulars, for 
Canon. & which they have, though moſt unjuſtly, been much clamour'd 
Conſtirue, againſt) are moſt ſeyerely by Act of Parliament charged to 
— ee the execution of, if not of others too, yet of one eſpecial 
Eccleſiaſtical Law ; for their care wherein ſome of them 
have been well-nigh ruined : that is, that according to that 
Actof Parliament, 1 EN. 2. For. wwformity of Prayer and 
Adminiſtration of Sacraments, every perſon ſpould diligently and 
faithful; reſort to their Pariſh Church or Chappel, where Common 
prayer and ſuch Services of God ſhall be uſed, upon ever) Sunday 
and other dayes ordeined and uſed to be 2 as Holy-dayes, and then 
and there to ahide orderly and ſoberly, during the time of Common 
prayer, Preaching, or other Service of God to be uſed and min- 
fired, & r. Then follows thus, Aud for due execution hereof, 
the Ducens moſt excellem . Majeſty, the Lords Temporal, and al 
— this 52-0 rn. doth in Gads 
, name earneſtly; require and charge, all tl Arclbbiſbop ſheps, Biſhops, 
uu oiber — they ſball endeavour themſelves to "2b 
moſt of their knowledge, that the due and true execution hereof may 
be had; throughout their Dioceſes and my; as they will anſwer 
before God for ſuch evils and plagues, wherewith Almighty God 
may juſtly pb his people for negleBling this good and who/ſame 
Law. Who would think, we not ſadly felt their de- 
ſigns) chat the great Magnifiers of Parliaments (for which] 
— them not, ſo they keep within due compaſs) 
would have been ſo bitter againſt thoſe, that ated but accor- 


ding to theſe ſtrict Parliamentary charges ? 


and Canoniee] Prrgation. 


The Heads of the ſeveral Chapters in that 4 le 
Doctor Coſens“ Part 1. poteghe of 


(x. He 2 diſtribution of cauſes proved to be of 
Eccleſiaſtical cognizance, beſides Teſtamentary and 
Matrimonial. With a diſcourſe of 
C.2. — Certificates againſt perſons excommunica- 
ted, being a ſpecial point of their voluntary Juriſdiction, 
where there is no party that proſecuteth. 
2 3. —— in the — aber adjoyned to Te- 
entar Matrimonial cauſes ( roperl be 
not of Teſtament or Matrimony) are 07.8 wr lpocdey 
zance, and how far. | 
CA. General proofs out of Statutes , that ſundry other 
caules beſides Teſtamentary and Matrimonial, are of Ecele- 
C.5. That Suits for Tithes of Benefices upon yoj or 
ſpoliation, likewiſe that Suits for Tithes, Qblations, Mortu- 
aries, and Penſions, Procurations, 8c. axe of Eecleſiaſtical 
Juriſdiction, is proved by Statutes eſpecially. 55 
(s. That Suits for right of Tithes belong to the Eccleſia- 
ſtical Juriſdiction, and far, is ſnewed out of the books 
and Reports of the Common Law); ſorof places of Burial 
and Church-yards, and of Penſions, Mortuaries, Qblati- 
ons, &c. | i 24] a Dum 260 * 
C. 7. Of right to have a Curate, and of Con frihutions to 
Reparations, and to other — ed in Chürches. 
C. 8. Proofs in general, that fundry crimes and offences are 
puniſhable by Eccleſiaſtical Juriſdiction, and namely Idola- 
try, Hereſie, Perjury, or Lſio pa; and how far the laſtof 
theſe is there to be carrected: alſo of diſturbance of Divine 
Service, or not frequenting of it, and-neglect.at the Sacra- 
ments, 2530 1535 17 2 
2. That Simony, Uſury, Defamation or Slander, beat. 
ing of a Clerk, Sacrilege, Brawliag or Fighting in en . 
0 
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Conſtitut. 
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willing to recite t 
Canon. 125. their offices and Oaths, but at leaſt in ſome particulars, for 
Canon. & which they have, though moſt unjuſtly, been much clamour'd 


| 17 chat the great Magni 


Toxching the Oath Ex officio, 
Eccleſiaſtical Judges are not onely tyed by 


againſt) are moſt ſeverely by Act of Parliament charged to 
— the execution of, if not of others too, yet of one ejpecia] 
Eccleſiaſtical Law; for their care wherein ſome of them 
have been well-nigh ruined : that is, that according to that 
Actof Parliament; 1 EIN. 2. For. wwformity of Prayer and 
Adminiſtration of Sacraments, every perſon ſhould diligently and 
faitbfull; reſort to their Pariſh Church a Chappel, where Common 


prayer and fuch Services of God ſpall be nad, upon ever) Sunday 
and other dayes ordeined and uſed to be kept as Holy-dayes, and they 
and there to alide orderly and ſoberiy, the time of Common 


prayer, Preaching, or other Service. of God to be wſed and wins 
fred, Sr. Then follows thus, And for due execution hereof, 
the Ducens moſt excellem e Majeſty, the Lords Temporal, and al 
the Commons in this preſent Parliament aſſembled, doth in Gads 
name earneſtly; require and charge, all the _ Archiiſhops, Biſhops, 


| " andother Ordiniaries,that they ſpall endeavour theme to the u. 


be had, throwghout their Dioceſes and charges, as they will anſwer 
before Gad for ſuch evils and plagues, wherewith Almighty God 
may jeff patnſo, ts people for neglacting this good and — 
Law. Wb would think, (had we not ſadly felt their de- 
s of Parliaments (for which] 
diſcommend them nor, ſo they keep within due compaſs) 
would have been ſo bitter againſt thoſe, that ated but accor- 
ding to theſe ſtri& Parliamentary charges? | 


P, 


ſiaſtical 


and Canonical Pwgatian, 


_— — — . — al | 
The Heads of the ſeveral Chapters in that 4 le 
Doctor Coſcns“ Part 1. potegie of 


(x, "He Ii e diſtribution of cauſes proved to be of 
Eccleſiaſtical cognizance, beſides Teſtamentary and 
Matrimonial. With a diſcourſe of 

C. a. — Certificates againſt perſons excommunica- 
ted, being a ſpecial point of their voluntary Juriſdictioa , 
where there is no party that proſecuteth. 

C. 3. That matters in the former Chapter adjoyned to Te- 
ſtamentary and Matrimonial cauſes (though properly they be 
not of Teſtament or Matrimony) are of Eccleſiaſtical cogni- 
zance, and how far. f 

CA. General proofs out of Statutes , that ſundry other 
cauſes beſides Teſtamentary and Matrimonial, are of Ecele- 
Zzance. 

C. 5. That Suits for Tithes of Benefices upon yojdance or 
ſpoliation, likewiſe that Suits for Tithes, Oblations, Mortu- 
aries, and Penſions, Procurations, &c. are of Eecleſiaſtical 
Juriſdiction, is proved by Statutes eſpecially. mw 

(s. That Suits for right of Tithes belong to the Eccleſia- 


ſtical Juriſdiction, and far, is ſnewed out of the books 


and Reports of the Common Law ; ſorof places of Burial 
and Church-yards, and of Penſions, Mortuaries ; Qblati- 
ons, &c. | | mabpi 284 3 

C7. Ofnight to bones Corn and of 9 
Reparations, and to other things required in Ch 

C. 8. Proofs in „ and offences are 
puniſhable by Eccleſiaſtical Juriſdiction, and namely Idola- 
try, Hereſie, Perjury, or Laſio ple; and how fat the laſt of 
thele is there to be carrected: alſo of diſturbance of Divine 


Service, or not frequenting of it, and neglect af che Sacra- 
20. That Simony, Uſury, Defamation or Slander, beat- 
ing ofa Clerk, Sacrilege - Jrawling or Fighting in Church 


O 


Touching the Oath Ex officio, 

or Church-yard, Dilapidations or waſte of an Eccleſiaſtical 

Living, and all Incontinency ; are puniſhable by Eceleſiaſti- 
cal authority, and how far. 

C. o. Several other matters reckoned in this tenth Chap- 
ter, as ordeining of real Compoſitions, and diſannulling of 
them, ſuſpenſion ab ingreſſw Eccleſia, &c. Interdiction of a 
Church, ueſtration, Excommunication , Pariſh-Clerks 
fees, Goods due to a Church deteined, Blaſphemy, Idolatry, 
Apoſtaſie from Chriſtianity, violation and 8 of 
the Sabbath, Subornation of Perjury, Atteſtation of a wo- 
mans chaſtity, Drunkenneſs, filthy ſpeech, violation of a 
Sequeſtration or Induction, hindering and diſturbance to cat- 

away Tithes, enjoyning of Penance corporal, contempt 
of obeyiug the Decrees of the Eccleſiaſtical Judge, Fees due 
in Eccleſiaſtical Courts, Curates and Clerks wages, Forgery 
in an Ecclcſiaſtical matter, as of Letters Teſtimonial, of Or- 
ders of Inſtitution; burying of excommunicate perſons, com- 

— with excommunicate- perſons, ——— of 
Conventicles, digg ing up of Corps buried, and generally for 
any matter Eccleſiaſtical indefinitely, by the Articuli cleri, 
uy be cited: All theſe are of Eccleſiaſtical» Juriſdiction ; 
and proofs that any Subjeet, Lay or other, may be cited in 
any cauſe Eccleſiaſtical, | 

Ur. That Lay-men may be cited and urged to take 
Oaths in other cauſes then Teſtamentary and Matrimonial. 

K The grounds of the opinions to the contrary exami- 
ned and confuted. | 

C.13. That judgment of Hereſie ſtill remaineth (at the 
Common Law) in Jadges Eccleſiaſtical, and that the Proviſo 
touching Hereſie in the Statate 1 EA. 1. is onely ſpoken of 
Eccleſiaſtical Commiſſioners thereby authorized. 

(-14. That by the Starute Her Majeſty may commit au- 
thority, and they may take and uſe for Eccleſiaſtical cauſes 
Attachments, Impriſonments and Fines, Herein he writes 
alſo how the Law was at that time. 

C15. That an Eccleſiaſtical perſon may be deprived of 
his Benefice without indictment or proſecution of party. 

C16. That after forty dayes an excommunicate perſon 

ma; 


and Canonical Pargation. 
may be otherwiſe puniſhed then upon the Writ De Excom- 
municato capiendo, and that the ſaid Writ may and_ought to be 
awarded upon contempts arifing on other cauſes Eccleſiaſti- 
cal, then any of thoſe ten crimes mentioned in the Statute 
5 EN; | | 

Cy. Ofa Prohibition, what it is, where it lyeth not, and 
where it doth, and how it ceaſeth by a Conſultation, and of 
the Writ of Indicavit. 

C. 18. An Analyſis or unfolding of the two ſpecial Statutes 
touching Premwunire, with ſundry queſtions and doubrs abour 
that matter, requiring more grave reſolution. 

Then in the ſecond part of his Apology the Doctor ſets 
forth his Proofs, together with his Anſwers, to the ob- 
jections made — the manner of practice of juriſdi- 
ction Eccleſiaſtical by thoſe that oppugn it. 

C.. Of the diſtinction of Offences, and ſeveral kinds and. 
ends in puniſhing them, with the neceſſity of puniſuments, 

C. a. Of tvo ſorts of proſecution of crimes and offences, 
v by a party, and of * the practice of them in Scrip- 
ture, and in the ſeveral Courts of this Realm. 

C3. Of the ſundry kinds of objecting. crimes by a pa 
mentioned in the Civil Law, as by reaſon of a mans publi 
charge and function ; alſo by way of Exception, Supplicati- 
on, Complaint, Delation and Accuſation. The true ſignifi- 
cation of the word Accuſatio, its divers acceptions, definition 
and expoſition thereof, with ſome reaſon of the frequency of 
Accuſation in Courts of the Civil Laws in former times, 'is 
alſo declared. 

C.4. That the proſecution of crimes by way of Acculati- 
on, is in moſt places fogbidden, or grown into diſuſe. The 
reaſons — nga. the danger to the Accuſers, and part- 
ly the hatefulneſs of that courſe. Therein alſo is diſputed, 
whether all Accuſation be unlawful, and certain points deli- 
vered to be obſerved by all them that will accuſe others. 

C.. Of the ſeveral. acceptions of the word Officiwm, the 
ſignification of the words Inquiſitio, Queſtio, crimina ordinaria 
& extraordinaria, the reaſon why enquiry by office came in 
place of Accuſation, OfEnquiry in general and ſpecial, of- 

D 2 Enquiry. 


Touching the 04th Ex officio, 


Enquiry ſpecial, Ex officio nobili five mero, mixto & promoto, 
and of the privileges of proceeding ex mero officio above the 
other. 

C.. Of Denuncĩation, a ſpecial means of ſtirring up the 
office, of the manifold uſe thereof on the other ſide the Sea. 
The general acception of that word, and of four kinds of De- 
nanciation, how they differ one from another, what is requi- 
red in them, and when a Denouncer is to be condemned or 
excuſed of experices ; and what courſe of dealing againſt 
crimes and offences, is holden both in Courts of the Eccleſi- 


aſtical Commiſſion, and in ordinary Courts Eccleſiaſtical of 


this Realm. 

C. 7. That the Civil and Canon Laws allow ſundry means 
to ground a fpecial Enquiry of office againſt a crime, beſides 
Accuſation and Preſentment: therein is alſo conteined an 


Anſwer to a ſuppoſed Rule, and declared how from general 


they deſcend to ſpecial Enquiry. And that befides thoſe two, 


t a fame, or clamoſa inſ-rmatio, or private judicial Denun- 
ciation, or Canonical Denunciation;or Indicua, or tak ing with 
the manner, or other notoriery of the fact, or impeachment 
by ſome of the Complices, or colluſion of the accuſer, or the 
not objecting in due time, or when the Enquiry tendeth but 
to a ſpititual puniſhment, may ſeverally any of them ſerve to 
warrant ſuch enquity, with ſome obſervations touching the 
nature of moſt of theſe. 7 
. Tbat to proceed ſometimes againſt an offence, other- 
wiſe then upon Accufarion or Preſentment, or then upon an 
Appeal or Indictment, (which two at the Common Law have 
relpectixe cofrefpondence unto the two former) is no d- 
verſe, much leſs any contrary or xepugnant; courſe to the 
Laws, Statuts and Cuſtoms of this Realm. This is proved 
by Common Law, Statutes, and practice iu proceedings in- 
formative and punitive, with anſweer to certain objections 

eee 
Cs. How the fecond opinion here to be treatell of) is, 
that no Lay-perſon may be cited of office in any cauſe but 
Teſtamentary or Matrimonial; and that the drift of that 
opinlon ĩs apainſt proceediag of office in matters * 
e 
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and Canonical Parg ation. 


The neceffary uſe and equity of proceeding (fomtimes,) cri- 
minally by the Judges office in Courts both Temporal and 
Eccleſiaſtical, | 

C.xo. Conteineth an Anſwer to ſome further objections, 
made againſt the conveniency and reaſonableneſs of proceed- 
ing againſt crimes, of office. 8 

(.11. That the Laws of the Realm. do uſe Enquiries and 
Proceedings ex officio, that they allow it in Courts Ecclefiaſti- 
cal, with anſwer to ſome objections that are made to the 
contrary. 

C.12. Is ſet down a Reply to the Note-gatherers anſwers, 
given to certain reaſons, that have been made long ago, for 
to ſhew the like courſe to be alſo. practiſed in Temporal 
Courts; and an anſwer to his reaſons brought to prove, that 
in proceeding of office there is ſome contrariety unto the 
Laws of eee | 

C.x 3; Thar the Enquiry ex officio againſt crimes, is allow - 
ed both in Civil and Temporal Courts, and in Eccleſiaſtical 
alſo, by the two Laws Canon and Civil. b 

C. 14. Conteineth an anſwer to ſuch objections, as upon 
the Civil or Canon Laws are brought againſt all proceedings 
of office in caules criminal, by the Treatiſor ond: the Note- 

erer. 
| Enquiry and proceeding of office, without an accu- 
let, and grounded upon ſome other of the means, afore pro- 
red ſufficient to enter into ſuch enquiry, is approved by ſun- 
dry examples of Scripture. | 

C.r6; An Anſwer is made to ſuch objections, as out of 
deripture or Eccleſiaſtical Writers, be made againſt criminal 
proceeding of office, by the Note- gather and others. 

In the third part he concludes upon the whole matter, for 

which his Apology was made. eu bow; 
C. x. Of the lawfalneſs of Oaths. What an Oath is, and; 
the reaſon or original formal cauſe of the uſe of Oaths. 

(2. An Anſwer to certain doubts made conternivg Sachs, 
as namely, why in Scripture God is ſaid to have ſworn, how 
by Oath he-is ſaid to be called to Witneſs. An Oath no 
tempting of God, but a part of his Worſhip, Why never- 


| theleſs. 


21 


Teaching the Oath Ex officio, 

theleſs ſome ate repelled from taking Oaths. Whether 
Adjuration be lawful, After whoſe meaning an Oath is to 
be underſtood, Whether every promiſſory Oath be ſimply 
to be kept. Whether an Oath may be diſpenſed with, and 
how far, and whether a Chriſtian may by mutual Oaths,con. 
tract with him that ſweareth by falſe gods. 

C:3. Diviſion of Oaths according to the outward form of 
taking them, according to the matter and inward form of 
them, with plain deſcription of every kind of Oarh. 

C.4. That the Ceremonies uſed in taking and giving of 
corporal oaths, with laying hands upon the Bible or Teſta- 
ment, and ſwearing by the Contents of it, are not unlawful. 

C.5, The true ie of the next Opinion in queſtion. Two 
ſorts of crimes and offences prohibited. In what cauſes an 
Oath here ſpoken of may not be miniſtred, and the manifold 


convenience and neceſſity of an Oath, ſometimes to be mini- 


ſtred in a cauſe criminal and penal unto the party, with ſome 


few objections __ inconyeniences thereof, anſweted, 

C. 6. That Oaths of men touching matters damageable, 
criminal, and penal to themſelves, are urged and ated by 
Temporal Courts, and by the Laws of this Realm. 

C.. Wherein are contained Anſwers to ſuch ObjeRions 
and Reaſons, as be made for proof of a contrariety or repug- 
nancy in theſe Oaths,unto the Statutes, Laws, or Cuſtoms of 
this Realm, anda Reply to the Treatiſours Anſwers made 
unto certain Objections, ſuppoſed likely ro be made in juſti. 
fication of this Kind of Oath, by the Temporal Laws. 

C. 8. That miniſtring of ſuch Oaths, is by the Law of the 
Realm, allowed unto Jager of Eccleſiaſtical Courts, and 
ſome few Objections made to the contrary anſwered. 

C. 9. That ſuch Oath touching a mans own crime is al- 
lowed both by the Canon and Civil Laws; how far, and in 
what ſort; and that the like is eſtabliſh'd and thought equal, 
by the Laws and Cuſtoms of ſundry other Nations, as well 
ancient as moder. Y I Ye 
C. ro. An Anſwer to ſome Objections pretended to be 
made againſt this Kind of Oath from the Laws Civil and 
Canon. 

That 
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and Canonical Purgation. 

C. N. That not only ſuch an Oath may be taken, but alſo 

being by Magiſtrates duly commanded, ought nor to be re- 

fuſed, is approved by Scriptures, by practice of the Primitive 

Church, and of late times ; together with a Reply unto cer- 
tain Anſwers made unto ſome proofs here uſed. . 

C. 12. An anſwer unto ſuch Objections, as be pretended 
to be gathered from Divinity, Divines, and from the exam- 
ples of podly men againſt miniſtriug Oaths unto parties in 
matters of their own crimes, 

C. 13. Four ſeveral opinions of the Innoyators againſt the 
parties taking of an Oath in criminal cauſes, with Anſwers 
alſo unto their Reaſons and Objections. | 

C. 14. That a man being charged by authority to diſcoyer 
his knowledge touching ſome offence, which his Chriſtian 
brother is ſuppoſed to have done, is bound to reveal it, though 
it may bed trouble and puniſhment to his broaher, and . 


Reaſonʒ to the contrary are anſwered and refuted, 


C. 15. Their Arguments are anſwered, that condemn the 
miniſtring and taking of an Oath, as unlawfull, becauſe they 


have not diſtinct knowledge given unto them of every parti- 
cular before the _—_ a. 


and the like courſe by Examples, 
is approved lawful and godly. 

C. 16, That after the party hath anſwered upon his Oath, 
itis neither nnufual, unlawful,or ungodly to ſeek to conyince 
tim by Witneſs, or other trial, if he be ſuſpected not to have 
delivered a plain and full truth; and ſomewhat alſo in appro- 
bation of Canonical Purgation, with anſwers to the Treati- 


ſors Objections againſt them, 


* 


Teaching the Oath Ex officio, 


Cray. IV. | 

By the late Act, the manner 0 272 in Ecclefiaftl- 
cal Caurts, ij not altered, but left as it was. A Summary 
relation of what Doctor Coſens in his Apology hath 
aſſerted and made good by Gods word, the practice of the 
Primitive Chriſtians, the opinion of the Fathers, the 
Laws Canon and Civil, and the Laws ef the Land 

allowing and warranting them. The like practice at 

Common Law, and at Geneva and. other places, pre- 


tending ſtrict Reformation, 


A: to the proceeding Ex officio, or otherwile in the Eccle- 
A A fiaſtical Courts, according to Law and the due former 
pooctile nothing in that late Act is ſaidagainſt it; and there. 
ore implicitly, at leaſt, it is allowed and approved. Rai ha. 
bitio mandato aquiparatyr, tis a Rule of Law. The Law in that 
caſe remains at it was before, nothing need be ſaid in juſtih. 
cation thereof, but only as touching the Oath Ex officio, or 
other Oath, not to be adminiſtred as there, and touching 
Purgation. 7 | | 
| Trucking the Previſe's in that late Act, that which forbids 
Eccleſiaſtical Judges, to exerciſe any power, &c. as there; 
and that other Promo that forbids abem to tender, or admini- 
ſter unto any perſon whatſoever, the Oath nſually called the 
Oath Ex officio, or any other Oath whereby {uch perſonto 
whom the {ame is tendred or adminiſtred, may be charged er 
compelled to confeſs, or accuſe him or her {elf of any crimi- 
nal matter or thing, whereby he or ſhe may be lyable toa 
cenſure or puniſhment. I ſay, touching the former Provi 
he hath, I conceive, given full ſatisfaction in that his N 
BY in anſwering to the objeetions made in his time there- 
about. Therein alſo he clearly and fully juſtifies the pro- 
ceedings of Eccleſiaſtical Courts in general and particuia 
caſes. And to that other Proviſo touching the Oath Ex officu, 


or any other Oath ; and touching Purgation, as inrhat Act 
a 


and Canonical Purgation. 
I humbly conceive, ſalvo melicre judicio, he fully and clearly 
evinces it, that the law and practice thereof was juſt, to ten- 
der and adminiſter the Oath ex officio, or at the inſtance of a 
party, for the finding out of Simony, Adultery, and other 
crimes and deeds of darkneſs, diſicillimæ probationis, ſo that evil 
may be removed from the Land. Alwayes provided that 
there was jult cauſe for the Eccleſiaſtical Judge ſo to tender 
and adminiſter that Oath ; that is, that there was, before 
ſuch oath was ſo adminiſtred or tendered to any party, due 

roof made of a common fame, that the party was guilty of 
ſuch crime, touching which ſuch oath was to be adminiſtred 
or at leaſt there was, as in ſome caſes, denunciatio Evangelica, 
or canonica, Or in{inuatio clamoſa, or other ſufficient indicia pra- 
2 or ſul picionis, to induce the judge to tender that 
oath ; and ſo the practice alwayes was, and if it ever 
was otherwiſe, (as I believe that will ſcarcely be proved) it 
ought not to have been. He ſets down the due cautions that 
ought to be had, when it is very probable that the perfon to 
whom that oath is tendered, will forſwear himſelt, then to 
forbear-it ; and that in capital crimes, to the danger of loſs of 
life or limb, it is not the practice in any Courts to adminiſter 


ſuch oath, for that very fear of Perjury ; it being too much 


to be feared, that too too many would rather forſwear them- 
ſelyes then endanger either life or limb, (though in ſome pla- 


ces of Scripture it appears, that even in ſuch caſes ſuch oaths 


have been adminiſtred.) The Father of lies could ſpeak 
truth iryſuch a caſe, Skin for 5kin (or rather as ſome learned 
in the Hebrew would have it) Skim after in, and all that a 
man hath will he give for hes life. There allo he ſhews the weak- 
neſs and — of that vulgar Saying, Nemo tenetur 
ſeipſum prodere or accuſare, being indeed the trite and 
objection, That a man is not properly ſaid to betray or ac- 
ak himſelf, when as publick fame, or other ſufficient indicia, 
reſumptions or ſuſpicions have accuſed him, theſe are in- 
ſtead of the accuſers: and it ſeems diſ-ingenuous atleaſt, in 
thoſe eſpecially rhat pretend'to Learning, and have or might 
have e the Canons, and Eccleſiaſtical Laws in that 


# 


point, to urge one piece of a ſentence and leave out the reſt ; 
where, 


E 


23 


Job 3. 4. 


Mar, 4 6, 


Pſal 91.11. 
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Touching the Oath Ex officio, 
where they found or might haye found that ſentence, Nemo 
tenetur ſeipſum prodere or accuſare, they did alſo or might have 
found that which follows in that ſentence, viz. Sed proditus 
per famam, tenetur ſeipſum oſtendere, & innocentiam (14m pur- 
are. The accuſer of his brethren cited Scripture to our Savi- 
our; ſayes he, He ſhall 25 bis Angels charge concerning thee, and 
in their hands they ſhall bear thee wp, & c. leaving out that in the 
Text that follows after theſe words, Me ſhall give his Angels 
charge concermng thee, that is, to keep thee in all thy wayes ; which 
alters the caſe. . That note or comment upon the Law, (or if 
they will needs call it a Rule or Maxime it matters not) Ne- 
mo renetur ſeinſum prodere vel accuſare, ſve propriam turpitudi- 
nem revelare, is to be underſtood in crimes ſimply ſecret, and 
which are no wayes diſclofed or come to light, But when 
ſuch ſecret fins are by ſome of thoſe wayes, that open a way 
to enquiry of a perſon ſuppoſed criminous, come abroad, 
and fo in ſome ſort are manifeſted ; then thoſe former rules 
ceaſe, and that of St. (hryſo/fom comes in, Homil.3 1, ad He- 
breos, Non tibs dico, mt te prodas in publicum, neque apud alium 
accyſei : but upon ſuch diſcloſing, then Proditus tenetur ſeip- 
ſum oftendere, & innocentians ſuam pur gare. This is for the a- 
—— {candal , and that the party may be reformed, 
There doth eAquinas himſelf reaſon thus, Thom 2 2. Cum 
quis, ſaith be, ſeuandum vruimem juris a judice imerrogamr, non 
wpfe fe prodis, ſed ab alio proditur, dum ei neceſſitas rr pundendi im- 
thr, per um cui obedert teuetur. | 
As fortendering the Oath to the party where there is an 
accuſer, that is not done upon the crime till the fame be pro- 
ved, or ſufficient preſumptions, circumſtances, arbtia, or ft- 
ſpitions, at ſemipitna probatio; the oath of one ſufficient wit- 
neis at leaſt, ro induce the judge to give that oath, though pc- 


nal in ſome ſort to the party. 


This practice he proves conſonant to Gods Word, to the 
dice of the primitive "Chriſtian, and the opinion of the 
ply Doctors and Fathers of the Church; as'a?fo conſonant 

— — ptautiot bt Geneva, and othet at Rept ſeeſningly ſtrictly 
reformed Churches: and to the ptaetice of all Chriftian Na- 
tions and other Nations not Chtiſtian, guided onely by ri git 


realon, 
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reaſon and the Law of Nature: as alſo that by the known 
Laws of this Land, the Eccleſiaſtical Judges were ſo warran- 
ted and commanded to give that oath ; the Eccleſiaſtical 
Laws and Canons being full and clear in that point, Then 
he ſhews how the proceeding at Common Law in this Land 
is the ſame, not onely in ſome criminal but civil cauſes alſo, 
For private debts twixt private — penal to them, as in 
Wagers of Law, ſometimes for a greater, ſometimes a 
leſſer debt, twixt two private parties, with the parties oath 
that is accuſed, and his Compurgators too; even as in Pur- 
eation Canonical in the Ecclehialtical Courts, together with 
other Purgation or Deciſory Oaths at Common Law. Pro- 
ceedings in Chancery, with the ſeveral ſpecies and kinds of 
caſes, wherein ſuch Oaths at Common Law are tendered, 
being very numerous, and are by him cap. G. in the third part 
of his Apology, and other parts thereof ceckoned up, and ful- 
ly ſet forth. And if this may be done in civil cauſes, ought ir 
not much rather be allowed the Church in criminal, which 
works onely, mecloinaliter, to reformation > the Common- 
wealth works ad pœnam, the Church not ſo ; this to the a- 
mendment of the party, to bring him to a voluntary ſubmiſ- 
ſion, and to take away the offence and ſcandal which he hath 
juſtly given to his Neighbour, and to lead a new life; that 
(perhaps) to the loſs of liberty, corporal puniſhment, ar 
livelyhood at leaſt, beſides the infamy of being convicted of 
doing diſhoneftly and unworthily. 


* 


Rom.13. 


Acts 5.39. 


Jer. 4.25. 
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1 Sam. 14. 


1 Kings 41. 

x Sam. 24. 

I Kings 8. 
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Touching the Oath Ex officio, 


CHAP. V. 
That it is conſonant to Gods Word to give ſuch an Oath 
Ex officio, or otherwiſe, 


E ſoul is to be ſubjelt to the Higher Powers, This is to be 
underſtood in all commands not contrary to Gods 
Word; in ſuch comes in the Apoſtles rule, It is better to obey 
God then man. That the giving ſuch an oath is not contrary 


to Gods word: Anoath duly impoſed by the Magiſtrate, 
neceſſitates the Subject to take it, as appears by the com- 


mandment of God himſelf, Thon ſhalt fear the Lord thy God, 
and ſerve him, and ſhalt ſwear by his name. The like is given 
by the Lord in the Prophet eren, O Iſrael, thou ſhalt ſwear, 
The Lord lweth in truth, m judgment and righteouſneſs. foſhua ' 
gave charge to all the Magiſtrates of Iſrae/, that Toey ſhall not 
make mention of the Gods of other Nations, nor ſhall cauſe to ſwear 
by them. Saul did not onely charge the people with an oath, 
but made them vow with a curſe not to eat any food that day till 
might > therefore one of them reported to Fonathan, Sauls ſon, 
at his father had made the people to ſwear. Some would cavil 
at this, as but an Adjuration, and would without reaſon diffe- 
rence that from an Oath ; but in that Chapter, x Sam. 14. it 
is four ſeveral times called an Oath. The wiſe King Salo 
mon impoſed an oath upon Shimei in a cauſe capital to him, 
Did not I make thee (ſaith he) ſwear by the Lord, &c. So King 
Saul urged Dauid to ſwear unto him. For a private offence on- 
ly between Neighbours, King Salomon teſtifieth that a ne- 
ceſſary oath of Purgation may be required by the Complai- 
nant, hen 4a man ſhall treſpaſs againſt his neighbour, and he lay 
upon him an Oath to cauſe him to ſwear, c. King foſias made a 
covenant and wow, and cauſed all that were found in peruſalem and 
Benjamin to ſtand to it. Nehemiah cauſed the Prieſts to ſircar, 
Cc. It is aſſigned for a ſpecial mark of a Godly man, 
To ſwear to ns neighbour, and not to diſappoint him, though it be to 
his own hinderance. 
eAbraham ſaid thus to his ſervant, 1 will make thee ſwear by 
tue 
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the Lerd God of the Heavens, &c. this in a private cauſe, much Gen. 14.3. 
more a Magiſtrate in a cauſe wherein the Commonwealth or 
Church of God hath Intereſt, to have it ſincerely dealt in. 
facob moved Eſau to the ſale of his birthright, and took an Gen. 25.33. 
Oath for confirmation of it. A man ſuppoſed to have born 
falſe witneſs againſt another, is thereof brought in queſtion, 
and re- examined; if it be objected, it was not upon oath, by 
conſequence of reaſon it muſt be upon oath, when what he 
has ſaid before upon oath is re-examined, and this in a caſe 
yery penal to him. The oath of Adjuration is — frequent 
in Scripture, Prov. 29. 14. about not declaring curſing which 
he heard. By the Hiſtory * of Micah, as we are f bound to * Jud. 17.1,2. 
do all to the glory of God; ſo it belongeth to the glory of God Þ 1 Cor.10.3. 
fora man, by due preſumptions (burdned with a crime, and 
charged by the Magiſtrate) to confels of himſelf ; as appea- 
reth by the hiſtory of Achan. The lot fell upon him, hut 

this was but an 1 to ground a ſpecial Inquiſition 

againſt him; if hereupon he might have been executed, Fo- 

ſhua needed not to have required any further confeſſion of 

him; but he goes further with a moſt ſolemn Adjuration, Lev. f. t. 
(in thoſe dayes uſed for an oath, the Hebrem word ſignify ing 

both, and being tranſlated ſometimes juramentum, and ſome- 

times adjuratio. Son, give glory to the Lord God of Iſrael, &c. Joh. 7.9, 
albeit the puniſhment was capital, Era adjured the Chief Rr 10. 
Priefts, c. Calvin in his Inſtitutions gathereth, that Achan 22 
took an oath, When a man is found ſecretly murdered in 

the field, and the murder is not known, nor 4 ected; yet 

all the Elders of the next City thereunto mould uſe certain 
Ceremonies, and then ſwear, That their hands have not ſped this D. ut. 2 f. 
bloud,nor their eyes have ſeen him that ſhedit.In Levnicas a certain 

Sacrifice is to be made for certain fins, amongſt which this is 

one, as Arias e Montanus tranſlates it out of the Hebrew; 1f a 

foul, or a man ſhall have finned, and have heard the voice of an L: vii. . 

Adjuration or Oath,'&c. That which is. here ſaid, if he have 

heard the voice of an Oath : the Geneva Tranſlation offereth it 

thus in the Margin, as if it were nearer to the Hebrem then 

the other in that Text, viz. 1fthe judge hath taken an oath of any _ 

uber. When a man delivers money or ſtuff on truſt ta be kept ExOd. 12. 


ty 


Deut. 19. 17. 


* 
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by his neighbor, ifit happen to be imbezelled away, and the 
thief be not certainly (uon or found; by the Law of God he muſt 
take a neceſſary oath of purgation and enquiry. The fame allo 
is a little after eſtabliſhed by God touching any quick goods 
Ibid. v. 10. happening to be left in depoſiro. A ſacrifice of Atonement for 
ſuch a ſin of Perjury is preſcribed, If am do ſin (ſaith the 
Lord) and deny unto his neighbour, Cc. If a man be moved 
Num. 5. 14. with a jealous mind againſt his wife, ſhe is not onely to be 
charged with an oath, but to have further tryal to drink the 
bitter waters. When the Prophet Peremy was charged b 
the King in a generality, to anſwer that which he would aske 
him, the Prophet promiſeth fo it ſhould not be capital to 
him, he would anſwer it. Whether upon oath or not oath, 
(for before God tis the ſame) no doubt he anſwered the 
() Jer. 37.13. truth. (a) The ſame Prophet, when he was charged with a 
- particular bigh crime, refuſed not to anſwer, or bid them 
(b) 2 Kings g. prove it, but roundly anſwers it. (6) So Eliſpa examineth 
(c) Gen 43.3. Gehaxi his ſervant, (c) Joſeph in ¶ Ag ypt gave an oath to his 
(4) Ezzk- 7. brethren: (d) Zedekiah took an oath of Subjectiou, and is 


Jer. 38. 14. 


(e) 1 Sim. 21. blamed and puniſhed for breaking of it. (e) The oath given 
bs to the Gzbeomres was to be kept, and the violation of it puniſh- 


ed. For the manner of proceeding, or the cauſe of queſtio- 

John 8. 4. ning, we ſee many inſtances : Firſt, in flagrami crime, * ifa 
arty be taken in the manner, as we ſay ; or the fact is mani- 

H Num. 5 8 Feſt as () Zinmis was. (g) Or though the fact be manifeſt, 
(g) Dcur. 21. i the perſon committing it is unknown, or the queſtion is of 
(„) John 7.18, the perſon, the fact being unknown; as in (+) Achans caſe. 
(i) Gen. 3.8. Or by indicia, ſuſpected ſigns; ſo (i) Adam hiding himſelf: 
(4) Gen 4.6, So againſt ( Cam, Abel not appearing : Adam impeacht 
Eve, and Eve the Serpent, and both were puniſhed upon it. 

(/) Gen.18, Or upon infamy and cry, (I/ The cry of the Sodomnes being 
20, great, I will deſcend, faith the Lord. And ſuch kind of Enqui- 
ries are made both in the Law, () 1f a report ſhall come to thee, 
or — hear ; as allo in the Goſpel, as againſt the inceſtu- 
x) Cor. 5. 1. Ous perſon, ( It is reported. Or by ſuggeſtion or complaint, 
8 Job 1.11. as in (0) obs cauſe, where the Devil was Accuſer. foſeph one- 

| ly upon ſuſpicion gave his brothers the oath. Evangelical 
. 4 Au. 18.7. when Church or State _—_ 


(m)Denc.17.4 


— 
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danger, as in the Valley of Achor, that is againſt the troublers 
of Iſrael, ſo ſignifies the word Achor. When Peter and Jahn 

were examined in the great Council, By what power, or in bat A a8 4. 7. 
name they had done that miracle ; Peter full of the Holy Ghoſt 

anſwered plainly and truly, though it might have been capi- 

tal to him. What ſpirit are they of, who being required by 

lawful Authority to anſwer in matters not capital, yer will 

not anſwer at all > for upon a mans own confeſſion judicial, 

though not upon oath, he may be equally convicted. In the 
proceedings againſt St. Stephen there were no Accuſers in ag, 6. 
truth, but thoſe who by Subornation denounced him to the 

Prieſts, and who are twice-called witneſſes, becauſe they de- 

fed againſt him; yet he refuſed not to make anſwer , 

though capital to him. When the Captain asked St. Paul, an, 11. 
whether he were not that gyptias that made a Sedition, &c. 

he anſwered directly and denied it. Likewiſe the ſame Saint 

Paul, in all other his conventings before Authority, mentio- 

ned in the Acts (even at the ſuit and accuſation of a party) Aas 4 xx, 
refuſed not particularly and truly to anſwer to all that was &c. | 
objected. And all this is done to the ſiftiug out truth, and 

puniſhing crimes, either truly ſo, or at leaſt t t to be ſo; 
anderiminons perſons are queſtioned, as well of the fact, as 
circumſtances or fame; (a) Haſt thow eaten of the: fruit of the (a) Gen 3.9, 
 fovbiddew tree? So the Princes: queſtioned Baruch about fere- 

miahs book, (6) Teil us, how draft thou write theſe words; So (% ler. 36. 17. 
e) Eſrus examined the queſtioned perſons concerning their (% Ezra to, * 
own fact. So the (d High- Prieſt, having — Saint (a) 4832 
auf, examined him further, for oftentimes Accuſers (as the MR 
Heathen could obſerve) fall off; all cannot, ſome will not 

iceuſe; whatthen? many crimes, being the deeds of dank- 
nefle;-cannat be (Y) revealed; () Becauſe hand is in hand, (e) Eph. 5.17, 
andthey will not bewray themſelves, Becauſe the name of Doc (f) Prov. 16.5. 
ſounds harſh; and to come forth to accuſe a man is ere ö 
poor and odious, a matter of coſt, danger and. (g) Infamy ; (g) Prov. 2 fl. l. 
mut Villany cherefore be hid, and ſcattered abroad, and get 

firength;/rill they break out tothe deſtruction of the Com- 
monwealth ?- Or becauſe none can or will (for tis all one, 

whether one will not accuſe or cannot accule) therefore it is 
"Yr not. 


32 


*2 Kings 22. 
+ Mat. 2 6. 93. 


H cb. 6. 16. 
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Touching the Oath Ex officio, | 
not lawful to queſtion? and without an Oath tis to little 
purpoſe ; therefore God commands that way of Adjuration 
or giving an Oath. .* So the King adjured <Micheas, + ſo 
the Hiph.Prieft our Saviour, and both of them anſwered, 
Bur ſhould any queſtion Adjuration, even a clear oath was 
lawfully given even to the actor; as Exod 22.8. x Kings 8 3. 
and reli rn more then permitted to the Magiſtrate, For 
ſurely it were hard, if every private man might require an 
oath of the queſtioned, and not the Magiſtrate : ſhould it be 
lawful in the caſe of a Pawn, and not of a Kingdom > An oath 
is an end of controyerſie, faith St. Paul; then an oath to be 
taken for that end. In a caſe Matrimonial, which is meerly 
Eccleſiaſtical, Interrogatories were adminiſtred with oath, 
(as in a cauſe of Incontinency , Num. y.) and the procteciings 
being by Enquiry , without any accuſer at all. And this 
which is to be noted in the caſe in Eſaras, they are no wayes 
forced to it, but defire to take their oath firſt, and to be exa- 
mined after; then which there is no cauſe more ſuitable, 
then to the proceedings in Eccleſiaſtical Courts before the 

aſſing of the late Act, and againſt which the Innoyators 
— uſed to take exceptions. In ſome of theſe aboye- 
mentioned inſtances, we ſee how oaths were 'adminiſtred e- 
yen in capital cauſes, much more may they be where there is 
not that danger, nay, no danger of loſſe of Goods, Liberty, 
or any other lofſe ; but onely for a medicine to the ſoul, 
reformation of manners, and taking away ſcandal and of. 
fence given. They were queſtioned too, we ſee, upon {mall 


ſuſpicions, ſigns, preſumptions, or any other cauſes of queſti- 


on, nay, nothing at all as tothe perſon queſtioned, upon 
whom no true lems of ſuſpicion lay, (ſomething like our 
Coroners proceedings in ſome caſes): but onely a fact was 
— „that was apparent, whereof it was poſſible 
that he was not guilty, as in the caſe of a perſon found 


lain; then much more ought it to be upon great ſuſpicions, 


preſumptions; or publick fame thereof proved. This being 
thus by Gods Word, in the next place we may look into the 
practice and opinion of che primitive Chriſtians hereupon. 


CuAr. 
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i CR APs» VI. 

That the Opinion and Practice of the Primitive Cbriſti- 
ans, and the Fathers of the Chuich, was to adminiſter 
ſuch Oath Ex officio, and upon Accuſation, and for 
Pargation Canonical, with the practice at Geneva. 


1. is well ſaid by an ancient and learned * Writer, Dominus · cromatius in 
inter juramentum & loquelam noftram, nullam vult eſſe differen- 5 Mat. Facit, 
iam. And Aquinas ſaith, f If he which is brought into queſtion, anon. 36. con- 
and interrogated by the fudge without his oath, ſhall anſwer untruly, CO _ 
that therein he ſinneth deadly. The old Chriſtians in the primi- ,u.69. t. 3. 
tive Church were far from ſuch ſhifts of anſwering dangerous 

ſtions propounded to them by Heathen Magiſtrates, or 
— anſwering untruths to them. Tertullian is herein very 
plentiful, eſpecially in his book called Apologeticon : A ( bri- renal. in dpol. 
ſtian, ſaith he, if he be indicted or denounced to the agar c. t. 
he rejoyceth in it; if he be accufed, he propoundeth no defence; 
when he is interrogated, he moſt willingly confeſſeth ; and when he is 
condemned, he giverh them or God thanks, And much more hath | 
Tertullian to this purpoſe. St. Auguſtine doth plainly eſta- 4g. ſerm. 18. 
bliſh and allow of Oaths taken concernipg a mans open of- 4 verbo Apoft. 
fences, being indeed ſuch alſo in their — If pris — 
(ſaith he ) thine Oath be urged, (meaning a Deciſory oath, 
exacted of thee by a private perſon) ſay not, I will not ſwear, | 
for it cometh of evil which thou doeſt, but yet of his evil that exatt- 
ech it of thee ; inſomuch as thou haſt no other means but thine oath to 
purge and clear thy ſelf of the matter in handling. In another Aug. bid. c. ic. 
place he ſpeaks and allows of oaths taken in way of ti- | 
on of one ſuſpected for theft: and in another place he fayes 4ug.ep. 137. 
and approves of the fame practice at Millan; this was ia 
civil cauſe criminally moved, and for theft; a crime, though 
not ſimply capital 74 Civil Laws. In another place; 
In denouncing others (ſaith he, ſpeaking of Denunelation of 4g. in qu. Lev. 
faulrs ro the Magiſtrate) hir mndderaon is alwayes toi be uſtd by 
uu, that we relate it unto ſuch which may Father help they hurt him, 
(in caſe the party ſhall ſwear falſly) a4 by corretting _—_— by 

pre- 


- 
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deprecation to God for him, ſo that he will h confeſing his fault ap- 
chryſ. hom. vs. ply this remedy unto himſelf. St. (hr alloweth of Deci- 
ad pop» Antioc. ſory Qaths or Wagers of Law, and teſtifieth that ſuch neceſ- 
ſary oaths were inthoſe times impoſed to exact mens confeſ- 
ſions, and whether they had ſtollen ſome certain thing or 
not. This he allowes touching meer crimes in their own na- 
ture, and that upon the inſtance ofa Plaintiff particularly in- 
tereſted but in his goods and chattels. 

This kind of oath was not onely allowed in the old 
Church, but commanded to be put in uſe (as lawful and con- 
ſonant unto Gods Word) againſt perſons conyented' and had 
in ſuſpicion, even in one Church, which the moſt and hotteſt 

pugners of this oath do reckon to be beſt, yea, and almoſt 
7 Reformation that may rightly be ſo called: For 
in the Diſcipline of France, . of in the National Sy- 
nod there, 1559, 1561, 1563, 1565. it was thus declared; The 

Tho Ecclefia- faithful may be conſt rained by the Conſiſtory to tell the truth, ſo far 
2 TI forth as it derogateth nothing from A ry of the Magiſtrate. 
3 'T>" They may be-conſtreived, ſay they, but there is no cõmpulſi- 
| on, hut either Civil, which they will not>arrogate to them- 
ſelves, as torture or racking, impriſoning or fining, &c. or 
elſe by the parties oath, which upon pain, of Perjury, if he 
once ſwear, or of gonviction if he will not, doth as it were 
conſtreima man te ay truth, |: And that ar Oath is meant by 
the Canon o the French Church, we are taught both by the 
ene C ell a-French Miniſter at Geneva, as. alſo hy 
that of thoſe who danced in Widow BakhaJars honſe there. 
Inter epiſt Cal- ¶ umperell was appointed by the Conſiſtory of Elders there; 
V's in folio to be examined upon his upon certain Interrogatories, | 
pet. at e whereof alſo to concerned whar he had in his very purpoſe 
calaix. * 
d- epiſt: 
in falio. 


uſed 


and Canonical Purgation, 35 
* Coutts ina criminal cauſe, as at Common Law a Wager of 

Law is ina civil cauſe ; differs no more then thus, this is 

touching our Lands or Goods, that touching our Good name 

and Credit. It is ſo far from being condemned by good and 

godly Biſhops in ancient times, by whole Conncils it 

hath been preſcribed : Ler a Zay-man, faith one Council, f _ _ 
need be, purge himſelf by his Oath, and let a Prieſt by the confecyu.. nil. Tibor. 
tion of the holy Sacrament, be iterrogated. another Coun- —_— 

cil thus, Let 4 Prieſt, if he can, purge himſelf of the cine with , | _ 
ſeven of his Order, and a Deacon with three. So was it decreed — gy 
by a third Council, 1f a Prieſt or Miniſter beinfamed ng? 
has charge, and it cannot be proved before the Biſbop by witneſs, ler Ivo. ibid. ex 
him be Lende untill he perform due ſatisfatwon, teft the faithfod concil. Herden. 
people be ſcandalized : Bur, as aur Elders have ranght, then m the 
ſatis fattion due and orderly, when according to the Canons, vr as 

the Biſhops ſhall jndge fit, he joyneth umo him ſeven Compargators, 

and ſwears by the holy Goſpel laid afore him, that he hath not towe- 

mitted the crime laid ao him: When he is thus payged, theh ler 

bim again freely execute his office. And in another Ive 

find Purgation Lerne for Theft, and alſo for Adwhery ; and concil um. 
according to the preſcriptions of theſe Canons and many o- 

thers that might be al , examples of ſundry ancient Bi- 

ſhops in the Church, that have themſelves made theit own 

Purgation, for avoiding and removing ſcandal and offence, 

Siætus the third, an ancient Biſhop of Rome, bet upon the at- 124%. 4. c. 
cuſation of one Baſſus, did willingly make bis io up- Mendaftie, 

on his oath in a Council. And ſo did Leo, another ancient can. 
Biſhop of the ſame See, purge himſelf with twelve Biſno[ps. 
Gregory the Great enjoyned unto * Leo, f « Menums and · Greg. en. 13. 
Maximus, three Biſhops, to clear and purge themſelves of 4 Luſtin. Prep, 
ſeveral crimes by their oaths, whereof the laſt was for Simo- - * IT 2. 
ny. Innocentius alſo cauſed the Biſhop of Tren to purge him- , ws 
ſelf likewiſe of the like crime of Simony. And what be the 
Oaths touching Goods ſtollen or imbezelled, which were left 

with a man upon truſt appointed in Exodus, and thoſe in Sa- . d. ,, , 
. lomons Prayer at the Dedication of the Ti other than 4 
oaths of Purgation of a crime, impoſed by the party having 
an intereſt > Likewiſe the oaths mentioned in Leviticus con- Lok. 
F2 cerning * 


:Kings 8, 31, 


Num, 5 14. 


Deut. 21.8. 


the au 


Touching the Oath Ex officio, 


cerning goods denyed ,. that are pretended to have been 
left in depoſito.; or goods gotten by robbery or violent op- 
preſſion, or caſually found after they were loſt, yer by the fin- 
nyed ; are they not for purgation and clearing of the 
party from the crimes imputedꝰ and in ſome reſpect alſo de 
ciſory of the whole controverſie, unleſſe ſound proofs touch- 
ing he true guiltineſſe of the party may afterwards be found 
out anduſed ? The Oath of jealouſie taken with a further ſo- 
lemnity of Purgation,. and impoſed by the Prieſt, a publick 
Magiſtrate in that behalf, is an oath not onely of Enquiry, 
but of Purgation, to the woman, denounced for ſuſpicion of 
Adultery by her husband. Laſtly , the oath impoſed: by 
Gods Law, upon the Elders of the City ſcituated next unto 
the corps ofa man which is found ſecretly murdered ; is a 
lain and moſt direct oath of Purgation, even ina crime (in 
is own nature) evil and capital to the offendors. For juſtify- 
ing of the Oath Ex officio, and at the-inſtance of a party, and 
Q en with Compurgators, all ima manner as above, 
hority of the Civil and Canon Laws is manifoldly 
extant ; but that.eyen the oppugners doubt not of, nor deny, 
but reject them, as in their conceit unreaſonable and ungod- 
ly; and therefore tis needleſſe to name them, being ſo eaſie 
to be ſeen, and obvious to every common eye. The recei- 
ved uſe of them, amongſt moſt Civil Nations, make it to be 


little leſſe than us gentium, and therefore by. moderate and 


grave men not to be ſleighted. 


and Canonical Purgation: 
| 1 
Y Cuxp. VII. 
That the lite practice touching theſe Oatht, # and was in 
all Forreign Chriſtian Natioxs, and other Nations not 
Chriſtian, euided.oncly by the Light of Nature. 


1 


Fo prove this in Chriſtian Commonwiealths, the Canons 
of the Church, and the practice thereof in all ſuch for- 
reign Chriſtian Nations evince it; then which nothing is 
more manifeſt : To cite the particulars, at leaſtwiſe to recite 
them, would be voluminous; ſcattered all along the Civil 
and Canon Law. Dr. (ſens, in his third part of that Apo- 
logy, chap. . y-_— many of them, as they were uſed in the 
Roman Empire, before Conſtantines time as well as after. By 
the cuſtoms of Hungary there be many and long Conſtituti- Conſuetnd. 
ons made for the taking ſuch Qath, and of the manner of it. — oy * 
I is teſtified alſo to be the uſual practice of all the Domini- __ 
ons in Italy, that the party convented in Temporal Courts, , vin. inc: 
whether by way of Accuſation, or at the Proſecution of ano- quaiiter qu. 84. 
ther, or by way of Enquiry, Ex officio judicu, muſt ſwear: to Caſanut in 
declare the truth, in all thoſ&thirigs that ſhall be asked of Pp Mel ob. 
him, even of the crime it ſelf, This is much ſtricter than ĩ 

the Laws of England, Eccleſiaſtical or Civil. 

For Merchandizes to be carried out of France, the Mer- Ordenancts du 
chant muſt under his hand partieularize the commodities „ee =. z, 
with the weight and meaſure thereof, that there be no de- du droit der Fuz 
ceitful or forbidden Merchandize there, and upon the truth bave paſſage, 
thereof he is to ſwear. | Fc. pag. 895. 

In another Ordinance there, the Plaintiffs ſwear to the g,y4,y xe de 
truth of what is in their Bills, and the Defendants anſwer up- France premier 
on oath, to confeſſe thoſe things which be within their know- 8. 1539. a1- 
ledge. In other matters criminal it is reported to be the cu- A6. 38. 
ſtom of France, for the party Defendant onely to wake faith Marcus deci- 
when they are objected, and be is thereupon to anſwer, whe- ſcer 674. 
ther he hath committed them or not; but be is not to take a * 
corporal oath, betwixt which two (before God) there is no oo g — wah 
—— But by the cuſtom of Nermanay, the Appealed of cn ſſumer du 
murther Normardy.. 


*  Towhing tht du Ex dificio, 
murther muſt bis oath (holding his Adverſary by the 
hand) ſolemnly Wear whether he hath committed ſuch fact 
or no: and Stamford affirmeth the Law of England to be the 
ſame in like caſe of Appeal. | gi 
Amongſt Nations of far elder times 65 moſt flouriſhing 
Commonweals) oaths were taken by Plaintiffs and Defen- 
Ez polluce Si- dants, in all cauſes whether civilly or criminally moved. S0 
gonins | 4. c. 4. among the Athenians, beſides a ſumme depolited to be fortei- 
de repub. Athen. ted by the failer. When e/£ſchines accuſed Jimarchns df a 
Aſchines con- foul crime perpetrated upon him by one Miſgolat, Niſgolat 
tra Timarcyum; was to be put to his oath, Plato commends ..Rhadamanthus, 
peg 7. Gre 6. that ſtrict Paſticier, feigned by the Poets (as aus and Ai 
Platolib. 11. de nos alſo were) to be a judge in another world over Ghoſts 
legibus. deceaſed, for his juſtice ; I ſay; he commends him for exact. 
„ „ag an bath in cauſe in comroverſie. Ariſtotle, Plato's Scho- 
— — ot. ler, teſtifieth and commendeth the like courſe, The hiſtory 
8 of Glaucut, an ancient Spartan, that moſt juſt people of Greece, 
evidences this; there the oath ofa thing left in Pawn was uſu- 
Herodotus in ally given, Glaucus and his whole Family rooted out for de- 
Brato,lib.6. ny ing ſuch a Pawn left with him. 
D di cretenſ. King eAgamenmonſolemnly and publickly took his oath, 
(ub. x, belli Tro- that he had never polluted Hiygpodamia by Incontinency : ſo 


jam. . was the cuſtom in Greece in matters criminal, Homer mentio- 


Homer. Iliad neth the ſame King purged himſelf alſo in another form, but 
. 19. v,257., with an — be had not violated Briſeis. 

Pauſanias Eli. In the 1 the Gameſters with their Parents 
ack, and Brethren ſwore they had uſed no fraud nor deceit. . 

Cato de re Ruſt. In the old Roman Commonwealth, private Houſholders 
6. 1447145. pu an oath to their Labourers that gathered Olives, that they 


A e finals ſet, ad not ſtollen nor imbezelled any, cc. So the old Roman 


i. de ram. ca· Law is upon preſumptions, he that refuſeth to take the oath, 


lum. & c. inter though the cauſe be criminal, is taken for convicted. Victo- 


ſolicir udines. ianus, General of Germany, diſplaced his Legate ot Lieute- 


X-philanus in ant, for refuſing to take an oath that he was not bribed. $0 


— Rs Taciis ſpeaks of a ſolemne oath , which the Senate cau- 
anal, ſed to be taken by way of Purgation in high criminal 
matters. 


When the Prator, one of the chief Magiſtrates in * 
a 


1 nn MJ oco@ _ =coous 


«a. 
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and Canonical Purgation. 39 

had made choice of 450. Judges to decide cauſes, he was to Lex gervilia 
reſpect. And much more might 1 to this purpoſe, enten 2, 
to ſhew the juſtice of ſuch proceeding. | c. s. de j udiciùj. 


— 
nnn 


mn & CAP VIII. 

That by the known Laws of this Land, the Erclefaſpicat 
Tudges were ſo warranted and commanied to give that 
04th, according to the Canon and Eccleſiaſtical Laws. 


Eſtate and Government of itals, being not of he Page tan 
Kings Foundation, &c. and to make correction and refor- 

mation according to the Laws of holy Church, as to them be- 

longeth: now by thoſe Laws Enquiry touching crimes not 
capital is made by che Defendants; oath, as is notorious and 

before rowed, and this Cannot hut he penal to the parties 1— 

{ted v n guilty. Executors and Adminiſtrators are to t 7 22 H. 8. e. f. 
the oath of che truth of the Inventory; yet this may imply 
Perjury, or diſcovery of a mans own fault. Ordinaries are 1 Etiz.c.2, 
to enquire of, as heretofore hath been uſed by the Queens 
Majeſties Ecclefiaſtical Laws, about uniformity of Common 


rayer. $30 C7, . .- 953 7d baba I 
q Godinaric may give the Oath of Suppemacy.to.a Clerk; Elia cr. 
within his Juriſdiction. ö 52010. 2 f * 

In this Act of Perjury the Laws Eccleſiaſtical haye. the 5 Eli c. 9. 
powers reſerved to procted as before, which was, oaths, =c7 
appears by tro precedents of Conſaltation fer. 185 Regiſt, tit. 
Regiſter ; tho firſt alloweth of an Atquiſition Ade b the 97: " Lal | 
Dean of Works Oificial for defects ina C Ke. The 1 


59 authorized to enquire of the Foundation, 1H. f c. Ss 


F 


I 
0 


* 


ther beſides a conſulutom ctteins- a comma £10. | 
Ordinary to take full information, by way of Inqui 5 — * 


other means, touching the value of Tithes. An Ordinary gy; 7% f. b. 
proceeded againſt a Pariſhioner ex officio, AS for a. crime for s fo N 
| ; Tithes 


0 Touching the 0ath Ex officio, 
104 tad Tithes deteitied by him, Ad correflionem anime, the Otdi. 
id. foo g ary proceeded apatiſt a Lay- man for Ulury, even at the 
+ inſtanceof a party grieved : ſo in ſeveral other caſes, as in 
the ſame Regiſter mentioned, fol. 43, 50, 51, 54, 55, 57. 
Upon the cavils of ſome buſie peop'e againſt Oaths mini- 
ſtred in Courts Eccleſiaſtical and Temporal, a Conſtitution 
conſtitut Pro- Provincial was made againſt it: Let no man, ſaith that Con- 
vinc. de hereti- ſtitutioh, yreſum to diſpute , & ca A ainſt Oaths, mic are made 
cu, c. nullus. either in Eccleſiaſtical or Temper or „ in cafes N 
and in uſual FLUE c. By th 


ſuch Oaths in both Courts and Quintilius Germ in Henry 
touching the Eighths time. who wrote againſt ſome Provincial Con- 
Conſtitut. ſtitutiofis, allowes of fuck! Oatksr0 be taken. Many more 
P:ovinc. and inftatces hereof may be given, but itbeing apparent and no- 
2 rorious, that tuch proceeditig Ex officio, and at the inſtance of 
| ing 7 450. the patty, and Purgation in manner as before, was conſtantly 
| 74 f in the Eccleſiaſtical Courts, according to the Ca- 
nHons, Coniſtitutions, and Laws Pecleſiaſtical, before 25 H.. 
and by the aforelaid Statute of 25 H. S. ſuch Laws and pra. 
&ices have been copfirmed , not being contrariant +6 the 

Kings Prerogative, of the Law of the Land: Aad it ap 
that in ſuch caſes, according as is practiſed in the Eclat 
cal Courts according to the Eccleſiaſtical Laws, it is ſofar 


A Treatiſe 


from being contrartant, that it is molt conſonant, and allow. 


ed and commanded by the Temporal Laws of the Land. 
Tay, it appea _ e Acts-and” Records of Eccleſiaſtical 
Courts, that ſuch proceedings were ſo conſtantly upon oath ; 


there needs no more be ſaid for — thereof, but it 


pay fafely be concluded, that {before the making of that 
Jare Act) che Sommon Prws and Smanesof this Realm fl 
10 we nt Ochs ts Be tendered b) Erelpfiaſtical- Judges; 


and therefore the oath of the party, in ſome matter of crime 

that, might e damageable and penal to him, was both jo 

practice, and was allowed alſo to be ptactiſed (in Courts Ec- 

er cleflaſritH the Laws of chis Land.. 28 eile wag 
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is appeareth the practice of 
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CHAP. IX. 

That Oaths adminiſtred to parties to ching matters da- 
magcable, criminal and penal to themſelues, are urged 
and required by Temporal Courts, and by the Laws of 
the Realm: | 


N the Chancery, when the proceeding is moved civilitcr, 
and not criminaliter, not to any public puniſhment, but 
to the pri vate Intereſt of the party, and ſometimes lewd pra- 
Riſes and miſdemeanours criminal be in the Bill ſet forth; 
br muſt the Defendant make particular anſwer thereto upon 
is oath, So in the Court of Requeſts, in the Marches of 
Wales the Court of the Council there, and in the North parts; 
fo that to the intent ofa Defendants being urged by oath 
(ſomtimes) to diſcoyer himſelf in a matter criminal, it co- 
meth to as much in theſe Courts, as is challenged for unlaw- 
ful in Courts Ecclefiaſtical : and the Chancery muſt needs 
be the ancienteſt court of this Realm, becauſe from thence all 
original Writs and commiſſions do come, whereupon the 
other courts do ground all their proceedings; therefore pro- 
bably, as in ſundry other points of proceeding there, they 
drew the exacting of the Defendants anſwer upon oath from 
the Civil Law: For that court of Chancery being here in 
time and nature the firſt, (after the Roman yoke, before the 
coming in of the Saxons, was ſhaked off here) it could not 
take light from other courts of the common Law, but from 
ſome other, that was before both it and them, The-Rowans, 
under whom we were then, gave us theſe Laws moſt proba- 
bly ; ſo they uſed, as their Hiſtories teſtifie, to molt Provin- 
ces they ſubdued. Many of the ſame Laws were taken up 
and retained by the Saxons, eſpecially untill the coming in of 
the Norman Conqueror, who eſtabliſhed the cuſtoms of 4Vpr- 
mandy. Amongſt others they retained, till then, that Law 
was one, Tharal brethren ſhould participate altke their fathers Inn. 
-hertance. We read of Trebatizs, an ancient civil Lawyer, of- cicer famil.ep, 
ten mentioned in the Pandecti, (who lived in ulius Ceſars 


8 time, 


42 Touching the Qath Ex officio, 
time, before our Saviouis birth many. years) did remain at 
Samarobrina in this Iſle of Britain; 9 afterwards that fa. 

Forcatulus, mois Lawyer, e/Emuliys Pains Paginianus, did profeſſe the 
Law, and kept his Tribunal ſeat at the city of York, 

For the court. of Star-chamber and High-commiſfion, I 
mention not the proceedings there, becauſe: thoſe courts are 
taken away, though (as before) perhaps the wanvofthem, 
eſpecially if in ſome things regulated, will by many every 
day be more _—_— the proceedings there are in freſh 
memory, to have been in like manner upon oaths in criminal 
cauſes. 

In all the — Record at — — not — Jud: 

es by corporal oath examine any perſon, whom they tave. 
Saule in Iiſcretion, to ſuſpect to — falſly — the 
return of any Writ, entry of rule, or ſuch like matter, 

13 E. 1. Kat. not being capital ?' Nen are to be aſiſſed, and ſwonnto have: 
Minton. ſuch aſſeſſed Armour m their houſes. | 
( 11B2: (a The Kings Widows. ſworn not to matry without the 
Prerog. Reg. Kings Licenſe, (6)Labourers. are to take an path to do the 
e. 4. labours appointed, &c. and if they refuſe they are to beput 
L* E. 3. into the Stocks. (c) Another Statute much to that purpoſe. 
G pak (4) The- Sheriff may upon oath examine the chooſers of, 
£179. —Sbire-Knights for Parliament. (e) Thoſe that - ſhip, over, 
(d) 8 H 6.7. Woolls may be put to their oath by the Mayor, &c. and ſe- 
ce) 2E. 3. veral more, as 11 H.. 33. 51 H. 3. 27 E. 3. G. 23 Elusd. 
flat. Kale. er. all which oaths, though neceſſary and equal, may bring 
great damage to the party. 
Other Statutes there are, that may tend to make the party 
diſcover even matters criminal or penal te himſelf; The 
Stat. de Exos. Statute of Inquiſition upon Coroners, the Enquirers ſhall 
del inquiſtion. make all the Bay liffb ſwear, That they ſhall moll and faithfully do 
ſuper A. that which they have iu charge by the King and his Council, and tha 
Ss che ſhall conceal nothing of it. This is general, and may be pe- 
al to the Bayliff. 
E. 3. ftat..de Mayors and Bayliffs in every Port where Aderchans and 
wmone:ac.9. Ships be, ſhall takg an oath of Merchants and Maſters of Ships that 
they ſhall do no fraud agamf} that Qrdinance touching Money. This 
may be penal too, and to diſcover their own:guilt, ng 


ana ic Purgition, 
The Stutute 19 H. v. c. 14. gives authority to divers 
great perſons, to examine Defendants informed againſt for 
dertain offences, and breach of Statutes, as well by oaths as 
otherwiſe, by their diſcretion, and to adjudge, &c. In ſeve- 
ral other Statutes, where it is ſaid to examine, is meant upon 
oath, otherwiſe it could not be ſo underſtood of the Withel- 
ſes; as (8 EA z. 11 H. 7.23. 19 H.. 14. 3 H.. 1. 21 H. 8. 
10. 5 Elzg. - 

Vintners/put to their oaths, whether they Keep their wine 24 H. 8.6, 
to ſell by retail or in grofle. 

— 92 of Bankrupts goods to be examined upon 34 H. 8.4. 
oath, &. r 

The Lord Chancellor ex officio to give the Oath of Supre- 5 Blix. 1, 
= to whom he thinks fit : this be penal to the re- 


er. | 
Such as be ſuppoſed to be parties and privy to the fraud 13 Eliz.3. 

uſed in conveyances by Fugitives over the Seas, may be exa- 

mined upon their corporal oaths, & c. the refuſers to be fined. 

In which, as = — — is evident, that -it thay 

pw Hap 0 s happen, that may tend to che urgi 

— to — criminal and 4 nal to — 

chat are appointed to take them : and the four laſt all 

concern oaths given, where neither Bill nor yet Information 

is preferred againſt the parties examined, and tlierefore to he 


tendered more then ex mero officio. 
In matters that induee damage to him that ſweareth, there 
be fundry examples at the common Law; one or two may 
fiffice. A woman covert Baron (being to acknowledge a T. 25 E.. fel. 
Fine) if it be doubted d hether ſue be 21. years of ape, ſue 
hall be examined upon her oath. 
In an Action of Betinue of goods, the Plaintiff was \exa- P. 3 H. 6.38. 
"mined where they were delivered. | 
er an Obligation, which he plea- H- 3 H. s. 30. 
ded, was made. 
Sheriffs, Stewards of Liberties, Reeves, Bedel of Strayes 
and Watfes, Ren- gutherers, &c. or other Acobmptints to 
the Prince, or other great Lord, are uſually urged to their 
Arcompts upon their oaths ; this may be penal and ignomi- 
" *nfous to them. G 2 | In 


44 Touching the Oath qx officio, 
Stamford Pleas in an Ap eal of murther (as before) the defender muſt be- 
of Crown, I. 3. fore . ſwear his innocency. | 


M. 4 E. z. One ſworn of a Jury, and departing from his fellows, and | 

fol.3. retafning, was hy the Judges ex officto examined upon his 
oath, whether he had talked with the Defendant, *' _ 

T. 7H. 4. A Tenant of Land was examined by the Judges, whether 

il. 19. he confeſſed the Action of the Demandant by covin, which 
was found. 


P. 9 H. 5. 1. A woman that brought an Appeal for the death of her hus- 
band, but ſuppoſed by another name then ſhe bad indeed, was 
heceupon examined, | 

H. 25 H6.& A fuſpected Jury to have received a letter from the Deſen- 

row o __ fendant, were all examined upon their oaths. | 

— - * A Sheriff examined ſuppoſed to have made a falſe return, 

M. 35 H. f They have a cuſtom in London allowed good by the 

12. Common Law, to cauſe the Plaintiff to ſwear to the truth of 

7 Brook? tit. his Declaration; which if he do, then the Defendant is con- 


Lg, num. qemned; if the Plaintiff refuſe, he is barred. ä 


* The like Deciſory Oath at Common Law, which is pe- 
19 H. 6. 3. remptory to the Plaintiff, and ſo is the Wager of Law ex parte 
de fendentis. 


In an Action of Detinue for a Cheſt ſealed, with certain 
Gold, Silver, &c. the Defendant tender d his Law, (that is, 
his Oath) . Qdod non detinet, and the opinion of the Court was, 
he ſnould have it. N a | 
Dr. Cofens, chap. 3. in the third part of his Apology, writes 
thus: The grand fury (as I take it) have their oath given to en- 
quire and preſent, their own, their fellows, and others faults. And 
Part 3. chap. 14. he ſayes, that at Aſſizes and Seſſions Grand 
Juries are urged by oath to enquire and preſent Treaſans, Murthers, 
and aber Felanies, breach of the Peace, violation of ſundry Laws 
and Statutes, common Nuſances, &c. Now if one of the Grand 
Fury,' being to be ſworn, would deny to take the Oath, except he 
wight have ſome certain offences (uſually given in charge) left out 
and forepriſed ſeverally ont of his Oath, left atherwiſe: he ſhould 
thereby be dreven to accuſe himſelf : Or if one ſuppoſod moſt; able to 
give evidence ro the Coroners Inqueſt, upon a murther commuted, 
ſhonld defire to be pared from telling his iumoſt knowledge thereof 
| * 
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wpon his oath, leſt thereby he be driven to accuſe himſelf: 
would the Judges ſpare them, and not rather repute them to 
be guilty of theſe crimes, for which they refuſe to take oath 
and diſcover their knowledge? And why not then, other 
men ſhould not, upon crimes nothing ſo penal, who refuſe to 
take the oath to anſwer them, be judged by any man todo it 
upon good ground and conſcience ? 

If a Tithingman refuſe to make Preſentment, the Steward 
of the court may amerce him. 

Chief Conſtables and Bayliffs were to give evidences upon 
their oaths, touching unlawful Retainers, within the precinct 
of their Offices, ink upon concealment were to be puniſhed, 
And many more ſuch, 3 | 

Therefore hereupon may it not be concluded thus > That 
whatſoever the Eccleſiaſtical Laws do allow and require, 
being not contrary nor * to the Prerogative Royal, 
nor to the Laws Statutes and cuſtoms of this Realm, that may 
be lawfully practiſed by Judges Eccleſiaſtical, But this oath 
is ſuch, by reaſon that ſundry Temporal courts (by Law) 
hold the like courſe, and do not prohibite it in Courts Eccle- 
ſiaſtical; ſo that not being ſo much as divers courſes, they 
cannot be contrariant or repugnant, therefore thefe oaths 
were .lawfully practiſed in courts Eccleſiaſtical-.:, or thus, 
That which is juſticeand equity in one court, cannot be un- 
juſt, unequal, or cruel in another court, that is thereunto no 
eſſe authorized than the firſt : But ſuch be theſe Oaths, as 


appeareth by the practice of the aforementioned 2 | 


courts, therefore they are lawful and equal alſo in Eccleſiaſti- 


cal courts, 


— 
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The icomvenience aul hurt that probably ina follow, by 
the forbidding the miniſtring of an Oath Ex officio, «r 
any other Oath, whereby ſach perſon, to whom the ſame 
is tendered or adminiſtred, may be chargea'or compelled 
to confeſs vr accuſe, br ſo purge lim ur her ſelf of an 
criminal matter or thing whereby he ur ſhe may be hath 
tb any cenſure or puniſhment. Praiſe of the Civil Laws, 
Civilians firſt, and laſt, aud greateſt Swfferers. Amih 
iat both Roben. His Majeſties and the Lord C han- 
cellort favours to Civilians. | 
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T \ORor'Cyſes hath touched tipon ſome of ſuch inconve- 
L niences in general, not ee ſpurdim in 
that his Apdlogy, biit not in any one diſtinct chapter. 'Sottie 
of ſuch us l have thought off mall fer down. 
That Evil euld be terte ved is Often iriculcated in hol 
Writ, und that right and juftice uouſd be done im all enuſts, 
Welberiminal us Civil, piſbick and private ala. ſacred and 


ꝓptophune conimind : djs tending to che . exen 

the being of all Kingdoms, wealths 'dhd Govern. 

n doe ver; as the conrtary to the deſolation and ue- 

AraSi6n therEof, atich bfafl conietce aid hertftte ſociety. 
That in tefpe&t of theWhole Church Ad 'Cothitbtriveitith 
Puniſiments re t ſtineEdful 2 the facfd Writ thews it, hd 

gives many examples, where for the ſins of a few, Whole Rr. 

Joſh. 7. mies and Societies ha ve been puniſhed. Achans ſtealing of 
the accurſed garment, &c. was a cauſe of the oyerthrow of 

1 Sam. 4. Iſrael in battel. So for the ſin of Eli and his ſons, many thou- 
; ſands of the 1/raehtes were ſlain by the Phuliſtinet. Salomon gi- 
Kings 1.1. ving charge to kill Joab, ſayes, Smite him, that thou mayeſt tale 
: 400 the blond which Foab ſhed cauſleſs, from me and the houſe of 

m Father. And for Jonas his diſobedience the whole Ship 

Ariſtor. Rhetor. Was in danger to have periſhed, The Heathen could fay, 
Theodor. c. 14. 7 nſticia eſt Reipublice baſis, eAriſtotle could ſay, that — 
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though an Adulterer and Adultereſſe have 


. andiCanonital Progation.. - 


ment ĩs a remedy to be uſed againſt faults ; and (afſrodor; Re- 


medium eſt contra pecc atum accelerata correllio. 

For all crimes and offences are but as ſo many Maladies 
and diſtempers in the body of the Commonwealth, which if 
ſuffered to grow. without the curb of Law, will quickly like 
2 Canker diſperſe, either to the deſtruction or eminent dan- 

er of both: So that the neceſſity of puniſhment , and 

ing juſtice to be done, both in civil and criminal cauſes, 

by the very ends unto which it is referred, clearly appears. 5 
(a) Charnas non eſt ſed languor, ubi mali mores digna pena non ca- (a) Aug. inep. 
fligantzer.. (b) Error, cui non reſiſtitur, approbatur. (c) Ma- yy mum 
luv, cum perſeueret, augetur. (d) Tanto ſunt graviara peccata, 5 B — <a 
quart diutidu anim ans datinent illi gatam. Tidly ſayes, e) Impuni- eo. diſt.83. 
tails ſpes, magna peccandi illecelra. (f) Aus eſt iſta miſericordia, (c) caſſiad l. 3. 
onitas um parcere, & omnes in diſcrimen audusere; The ve- 14 pit 14. 
ry Light of Nature did teach even Heathen men thus, (g) In- —.— 
tereſt Reipublica delicta puniri: and (h) Panas ob maleficia ſolvi, ſu tudine. 
magna ratio ſuadat. Nom, if upon ſuch-weighty reaſons, it (e) Cicer, pro 


be moſt needful that Juſtice be duly adminiſtred, and crimes ine. 


(for in criminal matters the greateſt care is to be 4% C. © 


, thaugh-no neglect neither to be in commutative and di- (ę) F. 44 l. 4- 
ſtributive juſbice to have that rightly 8 it maſt be 4“. La vul- 
pes; that all due and good means may be uſed to attain my 4 

t end: Qui dat ſinam dlat media ad finom: (i) Peccata nocentiuns *1, = 1 
expedivieſſt nota. Now when crimes: ceaſe to be ſecret, but fail. 


re by fame, or by:ſuch wayes as is aforefaid, ſo far diſcove- (i) P. de injur. 
tel; if thete be (as very often there is not) no other way to 


diſcover them, that ſo the evil and the fcandal may be taken 
away, but „Ae ee oath, thereby to clear 
himſelf, if further due proof thereof cannot be made; or 
refulal of the oath to be taken pro confeſs : then it follows; 
the evil and ſcandal muſt ſtill remain, and all the ſad effects 
thereof to Church and State may be expected to follow. 
Ze the fame of a crime, Adultery or the like, never ſo preg- 
nant, that Town and countrey, even the r ring of it: 
bited together 
along time, yet if they were not taken or ſeen in unti cri 
uuns, or ſeen in bed together, which is a violent preſumption, 
| equi- 


xx 


Reg. juris. 


Touching the Oath Ex officio, 
equivalent to a proof; and the parties deny the fact: ſome 
make it diſputable, whether or no any manner of puniſument 
(the fact being neither proved nor confeſſed) can be laid up- 
on the parties for this great ſcandal to the Church. 

Some hold, that by the words of this late Act, that an in. 
nocent party, upon whom a fame is unjuſtly raiſed, and the 
beginning of it cannot be found, as often hath happened, 
yet though he offer to purge himſelf, the Eccleſiaſtical Judge 
15-not to zender or adminiſter the oath to him; though this 
ſeems otherwiſe, becauſe the oath is forbidden but onely in 
ſuch caſes, whereby the perſon to whom the ſame is tendgred or ad. 
miniſtred, may be charged or compelled to confeſs or accuſe, or to 
purge him or her ſelf, of any criminal matter or thing, whe reby he or 
ſhe may be lyable to any cenſure or puniſhment. But in this caſe 
of voluntary offer to take the oath, that reaſon of cenſure or 
puniſhment ceaſeth. 72 r 


Volenti non fit mera neque dolun 


Such courſe by way of oath to find out the ſin being for- 
bidden, how great an encouragement it: may prove to com- 
mit ſuch ſins, is obvious to the eaſieſt judgment. It was ex- 
treme to make Adultery puniſhable by death, though that ex- 
treme be to be avoided. the contrary too mult be ſhunned, 

If it be lawful at common Law, as ina Wager at Law, and 
many other caſes, as before touched, to tender and admini: 
ſter ſuch oaths, and in {uch cauſes as need it not ſo much, as 
theſe cauſes ordinarily do; wherein before that late. Act it 
was adminiſtred in Eccleſiaſtical courts: then why not in 
Eccleſiaſtical courts ? Except it be ſaid, that the ſame courſe 
ſhall be taken to forbid it alſo at common Law, which, I ſup- 

ſe, is not intended; ſince Jury men, as Dr. Coſens (as be- 
Fee) in that his Apology affirms, had an oath given them to 
preſent their own and their fellows faults, Now ſuch in Eccleſia- 
ſtical proceedings. 9 2 . 

he inequality of the puniſhment as to the difference of 
Sex. Indeed the permiſſion of puniſhment as to one Sex, 
the Man, and the puniſhment to the weaker Sex, the Woman, 
who 
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much as ſome have ſaid, If there were 4 bri 


and Canonical Purgation. 
who therefore deſeryes more commiſeration: that inequali. 
I ſay, cannot at beſt but ſeem ſtrange. For che man will 
75 probably (except either hy Gods grace he will glo- 
riſie him, by confeſſing his fault; or elſe, as before, be taken 
in flagranti crimine; or with ſuch violent preſumption as be- 
fore) eſcape puniſhment though never ſo guilty : It is pecca- 
tum concatenatum, there muſt be two to act it. In that fin the 
man without the woman, or the woman without the man, 
ſignifie no more then the letter q without an following It, to 
make it intoto a ſyllable. As for the man, his crime is tranſſens, 
leaves no veſtigia Lehind it to diſcoyer him: not ſo oftentimes 
in the woman, the infallible indiciũ of * fault, her crimen ma- 
ras oe to eve e, though ſhe is no more 
thereof then the man * — if ſhe rightly name or 2 
yet that works nothing againſt him, except to keep the Ba- 
ſtard child as the reputed father thereof; wherein not a few 
light women probably name not the right father; ſo her ſin- 
e teſtimony ſerves to puniſh either t right or, wrong fa. 
— but not to take away the ſcandal or evi cauſed. by the 
man that offended, Our Enghſb Nation hath been accoun- 
ted very friendly and favourable to the weaker Sex, and very 
many are the privileges and honoraries we give them more 
then in other Nations ; for which in the opinion of generous 
minds we are accounted more honourable then others; inſo- 
'twixt Dover 
come into our 


and Callis , all the women in the Continent w 


| Iſland. But by this we may ſeem to hazard that honour, 


In Simony, Uſury, and many other crimes of Eccleſiaſti- 
cal cogniſance, be the fame, circumſtances, ſuſpicions, and 
all other inducements never fo ſtrong ; yet this Oath bein 


not to be adminiſtred, the offender ſcapes, neither the ey 


nor ſcandal is removed. 
Biſhops by the Statute x El. r. are to give the Oaths of 
Allegeance and Supremacy ex officio to others, or whether it 


beexo cio. or ad inſtantiam partss, the matter is all one; tis 


bidden to re it to any perſon, whereby be m 


169 * 


fed or ed to confeſi, or accuſe, or to purge him or her 
eſs, 5 25 


elf of any criminal matter or thing, wher or ſhe 1 
7 7s 24 


N ay ern are or puniſhment.” The tefuſal of this oath 
eval , a Dee he perſon was ſo accuſed to the 
i ps or there was à common fame thereof, or other 
ſufficient inducement to enquire thereof; if the party refuſe 
to take this oath thus tendered to him, then is he by the Law 
lyable to cenſure and puniſhment for it: and I conceive it is 
not though fit, that fuch ie Sens hea Necuſant of what 
2 er ſhould plead this Statute, that this Oath ſhould 
ot be We o 
1 che Law all Biſhops 194 Eccleſiaſtical Judges, when: 
dey” ive Inſtitution into Benefices, or give licenſe to 
ch, teach ſehool, ſerve Cures; and in other caſes; are to 
few the arties the Oath' of Alle * and Supremacy: 
dul theſe parties refuſe to take 
to them. 

When the Biſhops make their Chancellors, Commiſſaries, 
Advocates, Regiſters, Proctors, or the Deans and Chapters, 
their Camm! aries, Officials, of Andhrores cauſarum, or the 
Archdeacons their Offici als, or any other Eccleſiaſtical Of- 
cers whatſoever, the fame onths ate to be given them : ſhonld 
theſe parties refuſe to take theſe oaths, it were penal to them. 
So a greater part of the courſe of proceeding i in Ecclefiaſtical 
Courts is taken away, then perhaps many think of. 
30 In Dory Se and of Malice, tobe wn 
in the prdccedings in Eccle Ridal Courts: if the 
fuſe to ta Schenk tis penal to him. And in many no ca- 
ſes, eaſie to be enumerated, but this may ſuffice. 

The guiltlefs and innocent have no benefit by takin g away 
ed 5 oe cially that of Purgation ; nay, (admitting that 
Which, as meaſfirm, That t they offer ro take 
"the oath «boron the Eccleſiaſtical udge is not to mĩnĩ- 
ſter it) in that caſe they are endamaged by it, and cannot 
make their innocency appear in fuch a way and means as the 
Law did afford; and to be reſtored to all intents and purpo 
to their ood name ng fame, of which they were in 
Part (th unt ; befteaved 3 "nk tin ere od 
9 againſt' ary., that” after ſuch Purgati on defamed 


The | 


Ele oaths, it were penal 


The guilty hereby eſcapes puniſhment, which he may in 
ſome ſort iucri loco vepotrere, if it may not be laid of him as Vir. 


gil of the ſtinging Bee, army in vulvert pore. The rule of Rg. juri. 


Law is, Nemo ex delitto conſequitur beneficium, 

The great Hypocriſie of thoſe Innovators and Fanaticks in 
Queen El57aberhs, King fames's, and in the late bleſſed King 
and Martyrs reign, King Charles the Firſt, (to go no further 
that then preſſed the taking away of that Oath, and ſaws of 
them we have ſeen go much further of late ; who would be 
thought to be, and ſo hold it forth, that they are the greateſt 
Zelots to have thoſe fins puniſhed, that by that means would 
eſcape it; yet cry, like the , furtheſt from their neſt: 
they would not have the means left to find them out, that ſo 
they might be puniſhed: and other uſe for their ends (which 
we have ſadly felt) they made of it, as is touched above. 
Herein they Ten bat reſemble «han the Apoſtate, I my» 
gare. He would ſeem to be a hater of a long incompt Beard, 
and entitles that Tract of his Miger6yer, An barer of Bearas ; 
and yet he {ayes there of himſelf, Tic v gun dre 
Toy wa, & c. da eb ] M ev dem bn A- 
15 Heidy. 1 iſtars bar — rd ideo diſcur 
rentes inea 5 per fero, tanquam feras inſylua. 

Many - 14. — 8 


may be feared to ariſe from the prohibition of theſe oaths, in 


ſuch caſes as before, might upon further conſidenation be 
enumerated :-and thongh in the laſt place, 1 too, 
of adding further diſcouragement to the profeſſors of the Ci- 
vil and Fcclefiaſtical Laws, who have not had a few for a 


lo . perhaps deſerve to be th _-_ 
tas vi rde few, that —2 ve 
them enjoy ſo much of practice and power, as chat without 
which the State can ſcarce ſpare them, chat is in maritime 
cauſes touching Traffick and Commerce with Forreigners 5 
a point eminently conſiderable as to the benefit of this Nati- 
on. For the Law it ſelf ; ſurely all Scholers and in 

men, of what Robe or Profeſſion ſoever, cannot bt honour 
it for the Antiquity, atid ina fort Univerſaliry, and Excellen- 
cy of it, and the great — and ſo * 
| 2 noble, 


31; 


Cic. famul epiſt. 


For cat uli. 


"  Towhingthe 0th Ex officio, 


noble, and well-civilized exerciſe, that were anciently, and 


in great part, and yet are governed by the rules thereof, and 


the helps received from it even by our own Nation too; 


many wayes demonſtrable. Before our Saviours time, as is 
— * before, in the time of ulus Ceſar, Trebatius an anci- 
ent Civil- Lawyer, and often alledged in the Pandetts, remai- 
ned at Samarobrina in this Iſland of Britain; and. after that 
the Oracle of that Law, Æmilius Paulus Papinianus, profel. 
ſed the Law, and kept his Tribunal ſeat of Prztorſhip in the 
City of Tork: and no inconſiderable part of the Municipal 
Laws of our Nation have flowed from that Fountain, and 


drawn many Rules and Maxims thence. So that it may, as that 


feſſion. The reaſon of it was viſible dane ad no wayes 
.diſhonourable to that profeſſion or profeſſors, who acted 
juſtly: 


learned Civilian, Sir Rob.W:ſeman Knight, Doctor of the Laws, 
His Majeſties Advocate general for the Kingdom of Engl. in 
that Treatiſe of his of the Excellency of the Civil Law, be 
truly ſtyled The Law of Laws ; and as it was {aid to that Raman 
orator highly 2 Eloquence, that he . lifted her up to 
the skies, that he alſo with her might be raiſed up thither; 
ſo he in that learned and judicious Trad of his, ſetting forth 
the due and juſt honour and Encomium of the Civil Laws, de. 
ſerves to be thereby perpetually honoured. And for the pro- 
feſſors of the Civil Law in this Nation, their ſhare of ſuffer. 
ings in theſe late tempeſtuous times was the earlieſt, began 
galt, ſome years before the Loy Clergy. were deſtroyed ; 
For upon the paſſing that Act for the taking away the High 

Commiſſion, in the tail of it was that ng, which (as the then 
more powerful part interpreted it) away the coercive 
power from the Eccleſiaſtical Courts, and fo in a manner 
made them uſeleſs and precarious, if not ridiculous ; and 
within a very few dayes after paſſed that AR for Poll: money 
vrhere every Eccleſiaſtical Judge, that had any Eccleſiaſtical 

Office of Judicature; (though ſome of thoſe places were not 
worth 30 I per annxm, nor 20 | per annum, and lome leſs) paid 

I5 L a greater ſumme then ſome men paid of , x0900 /. ger 

an, and more in Land of Inheritance: So ſharp-fiphted 

was that Act towards tharthertioa manperieyen rained pro- 
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and Canonical Purgation. 
jaftly according to the known Laws of the Land; had they 
done otherwiſe, ſurely they had not wanted legal puniſh. 
ment, as the times then were, and the cry that was then un- 
juſtly raiſed againſt them ; when the furious flame of Civil 
war broke forth, that waſted the Church, all loyal Church- 
men, and all that had dependance or relation to them, in re- 
pard of any Offices or Places, as' moſt, if not all, Civilians 
dthen. As to the Civilians, Sublatum fuit queſtionis ſubje- 
Hum, their Offices and Places were quite taken away. Indeed 
the moſt reverend Fathers the Lords Archbiſhops and Bi- 
ſhops, with Deans, Chapters, Archdeacons, and other Dig- 
nitaries in Cathedral and Collegiate Churches, raſted of the 
ſame cup, were A la mode then, but not ſo ſoon as the Civili- 
ans, root and branch deſtroyed : but the Beneficed Rectors 
and Vicars that for their Loyalty were thruſt out of rheir Be- 
nefices, had a ſmall pittance reſerved them, (though when 
paid at all, miſerably ſnrunk and leſſened almoſt to nothing) 
that is, as they called it, the Fifths of their Livings : But as 
to the reverend Prelates and Dignitaries, and the Ciyilians, 
there was nothing left, under ſuch piriful Step- fathers, were 
the then nick-named Fathers of their Country, the preyailing 
party. in that Long Parliament, during the time of 
continued uſurping Power, even till His Sacred Majeſties 
happy Reſtauration; thoſe cauſes and buſineſſes, which of 
rink ought to have been agitated and difpatched by Civili- 
ans in their ſeverab Offices and places, many of them, as cau- 
fes of Defamation, Matrimonial cauſes, Tithes, if not Le- 
cies alſo, and ſeveral other branches of Ecclefiaſtical Juriſ- 
— all along diſpatched at Common Law or Chan- 
cery; contraty to all Law — Ptobate of Wills, and 
granting of Letters of Adminiſtration, with all the connexes: 
and incidents thereunto belonging; and from thence ariſing; 
were by Commiſſion from that uſurping Power, committed 
toa few perſons of their own gang at London, ſo that the 


Subjects from all of the Kingdom were to prove the 
—— the. lad and take AdoSniftration of — 
Goods, paſſe their Accompts, and act the reſt . 
them, there before them at Landon. The Executors and Ad- 


the long 
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Topching the 04th Ex officio, 
miniſtrators mult either come up thither per ſonally to them, 


do take their oaths, or elſe have Commiſſions down into their 


Countries to do it; and the charges to the Subject for ſuch 
Probate of Wills, Letters of Aa es, and the reſt, 
whether they went up themſelves to London to diſpatch them, 


or more eſpecially if they 1 others thither to have 


them done, as moſt commonly they did, and not ſcare one in 
forty did otherwiſe, and it was the cheapeſt way probably 
for them ſo to do, in regard of the charges, to ſead up by o- 
thers that alſo had other buſineſs of their oven there: Yet, 1 
lay, by theſe means, and the great Fees taken, the charges for 
proving every Will, taking Letters of Adtniniſtration, and 
the reſt, came ordinarily to about {ix times (ſometi mes much 
more) as much as was taken and due before theſe trouble- 
ſom irregular times, by the Eccleſiaſtical Judges and Officers 
to whom of right they appertained: that ts, the Fees and 
charges uſually came to go s, or 3 l. or 41. or.y L and fome- 
2 8 61, 2 more. Had ſuch a 8 general 
t t the Kingdom, reigned in the time of Kingſhip, 
—— 4 faithful and — acted according ay 
known Laws of the Land; . ſurely the fall of Nilus to the Ca- 
des would not have made ſuch a noiſe, as our factious Sten- 
ors would haye then; bellowed out, And too much of the 
griexauce ſtill remains, ſuch Wills, Inventories, Bonds fo 
Adminiſtration, with the dependencies thereupon, remain- 
ing {till at London, whether the Subject, when they have oc- 
cation to ſee or uſe any of them, or ſue for any thing concer- 
ning them, muſt either perſonally repair or end the them, 
or ſue there: which is well ill by this happy Parlia+ 
ment be remedied, and a taken that they may be tranſ- 
mitted into every County whence they came, for the Subjects 
eaſe, and that they there may ſue upon occaſion, for any Le- 
acy or other matter concerning them. Should it be deman- 
ded at whoſe charge this ſhould be done; the dictate of Rea- 
ſan, Ihambly conceive, anſwers it; Qui cammodum habit, 
idem & un babere dabet. And thus forno ſmall number aof 
years our Places, our Livelyhoods, were unjuſtly taken from 
us onely for our Loyatty ; whileſt others, that did ir,plovied 


and Canonical Purgation. * 
in their ſhame, took our bread out of our months, and did 
eat whileſt we faſted and well nigh ſtarved; and yet ſuch is 
the unſatiableneſſe and nnreaſonablenefle of ſome of our 
eauſeleſſe perſecators, that they could well be content we 
ſhould ſtill continue in the ſame oppreſſed and miſerablecon- 
dition: And when His Majeſty was happily reſtored, (for 
which all thanks, praiſe and glory be ever rendred to the God 
of miracles and mercy) the: Civilians, as they were (as is be- 
fore touched) the firſt and carlieſt ſufferers, ſo were the laſt 
(not a ſmall time after the moſt reverend Biſhops, and eſpe- 
cially after the reſt of the Loyal Clergy were reſtored) he 
were re- admitted to their places and Offices ;, and when that 
was done; {till for a conſiderable time they were but preca- 
rious; and of little ufe or value as before, till the doubt ton. 
ching coercive power was by Parliament taken away, which 
was not till the later end of Summer 266 1. and then with 
the Proviſo againſt the Oath Ex officio and Purgation, which 
not a little diminiſhes theſe „ beſides upon reaſons 
ktiown,. the forbearance of the full execution of ſuch Oth- 
ces, as yet, ſo far as hy Law they might execute them, is con- 
fiderable.. 
Some Civilians, who in contemplation of their natural du. 
ty, and of their Oaths of — v6 and Supremacy, ſerved 
His Majeſty in his wars againſt his then rebellious Subjects, 
thereby loft all their Fortunes both real and perſonal, that 
their enemies could find: and certainly never were more ſe- 
dulous and rigid ſcrutators, or more rapacious Harpies, that 
would not let ſcarce any thing paſſe their clutches. 


Nes fault Amolyei ram proeata. mans. 


And fuch ſuffering Civilians, both ſo in their Livelyhogds, 
their quotidiamum, and their perſons and liberties very often, 
bunbly- hoped when a time of re- ſettlement ſhould come, 
that they ſhould have been looked upon as well as others of 
the ame proſeſſion, that ſate ſtill, underwent none of theſe 
dangers or hazards, nor fuffered perhaps any thing, or but 
little in their Eſtates or otherwiſe, eſpecially in MG 
. | - | With. 


Touching the 04th Ex officio, 
with the others, or as well as others that had ſome competen. 
cy by reaſon of practice under the uſurped Powers, as to take 
and execute Offices under them of great benefit, and I had 
almoſt ſaid that way, if not otherwiſe alſo, immediately act- 
ed againſt His Majeſty and his Authority, contrary to their 
natural duty, and Oaths of Allegeance and Supremacy. To 
plead before the uſurping powers, even after the end of the 
war, it was not, at leaſt for a long time, permitted to thoſe 
Civilians of the Kings party, eſpecially thoſe that had ſeryed 
him in his wars here. For my own part, h I could ne- 
ver ſatisfie my Conſcience ſo far, as to plead before any of 
the uſurped powers, not ſo far to acknowledge their power, 
though ſome years before His Majeſties happy reſtauration, 
I was both here and in Jreland invited and deſired to do it, 
yet I would not do it, nor ever did that way or any other 
give any acknowledgment of their power, or touch any of 
their Pitch, more then byſa forced acquieſcence, and ſittin 
quiet and ſtill when I was conſtrained ſo to do. Vet, I ſay,1 
am far from cenſuring any of theſe worthy and learned per. 
ſons of either Robe, that did either 4gere or defendere before 

that uſurping power, by way of pleading : I would not be 
miſ-underſtood, as to be thought ſo much as to think amiſſe 
of the noble Profeſſion or Profeſſors at Common Law, both 
which I love and honour, and do very well know, and haye 
heard many of them, ſuitable to their Births, Breedings, and 
loyal and generous Minds, commiſerate the oppreſſion 
of the Profeſſion and Profeſſors of the Civil Law, and wiſh 
that the proceedings in the Eccleſiaſtical Courts, by the Oath 
Ex officio and Purgation, might continue as it was —— that 
laſt Act that took it away ; even for the juſtice of it, as they 
conceive, as alſo leſt it might ſeem, at leaſtwiſe in ſome mens 
judgments, to ſavour of a kind of partiality, that theſe Oaths 
Ex officio and Purgation ſhould continue in proceeding at 
Common Law, and not in the Spiritual and Eccleſiaſtical 
Courts, or Courts Chriſtian, as at Common, Law by- the 
Laus of the Land they are ſtyled; a Title we like well; and 
furely that Nick-name, ſuitable to ſuch debauched and diflo- 
lute perſons that gave it, becauſe in theſe Courts their unclean 
crimes 
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and Canonical Purg ation.” 
crimes were puniſhed, and that did commovere bilery 3. thou 
they were puniſhed there onely, as before, Medicinally, to 
acknowledge their crimes, to aske God and the c gation 
ſorgi veneſſe, and to take away the evil and ſcandal, and not 
Red or corporally puniſhed by impriſonment or other. 
wiſe : I ſay, that Nick-name, ſhould it be given at all ro any 
court, as it ought not, it would rather lean to fuch courts as 
inflict Se puniſhments and mulcts upon ſuch criminous 
perſons, by Impriſonment, keeping the Baſtard children, 
whipping, or o iſe 1 puniſhing them. I wiſh 
and hope, that as both the profeſſions of both Robes ſit as 
fiſters under one Crown, derive from one and the ſame head, 
and draw from one and the ſame Fountain; ſo each knowing 
their certain bounds and limits of uriſdiction, (which,if not 
clearly and explicitely ſettled, I wifh and hope will be) may 
rocced chriſtianly, charitably and friendly in their ſeveral 
pheres of activity, without claſhing or the leaſt diſſention, 
to Gods glory, Þ ood of this Church and Srate, and the 
juſt Lifter bution of Faſtice to the benefit and comfort of all 
the Subjects in His Majeſties Dominions. Let us all remem- 
ber, that not long ſince there was a generation of men, then 
too much in power, that had an equal tooth againſt both the 
Profeſſions, would gladly have ſeen the deſtruction of both, 
and made too great a progreſſe in it. The noble Profeſſion 
and Profeſſors of the common Law, could then — — little 
more fayour then Polyphem promiſed Vhyſſes, that he ſhould 
be the laſt that ſhould be deyoured. And probably enough 
ſome of them ſtirred up ſowe of the leſſe-conſiderable com- 
mon Lawyers, and ſuch as fa voured their fide too much, (for 
in all Profeſſions there is good and bad) to be ĩuſtrumental in 
the abolition of the Civil Law; and when that was done, 


- when the out- works were taken in, then to have a bout with 


the Fort it ſelt. They have ſhewed their Method: No Bi- 
ſhop, no King. But concord and peace, it is to be hoped, 
will duly and indiſſalubly cement theſe two. Profeſſions, if 
amongſt our ſelves we do not 1 diſqoyne the 
union. Let us never forget St. Paal: good counſel and cau- 


tion; Al be Law is fulfilled in one word, even in this, 2 
9 Ap i I ove 


Towching the Oath Ex officio, 
love thy neighbour as thy ſelf. But if ye bite and devour one another, 
eK anaher. For the Civilians, 
if they have enemies a few friends, (as was ſaid 
by one, that tis hoped hath no diſaffection to that ſſion 
or profeſſors of it, bh rather in a juſt reſentment of their op- 

reſſion, ſutable to bis birth and noble diſpoſition) if ſo, 1 
Ee. they may comfort themſelves in this, that they were put 
to the teſt in the beginning of the Long Parliament, w 
their ſactious Accuſers were ſuſficiently numerous and viru- 
lent, and had they been found guilty, they had not then eſca- 
ped puniſhment, ſevere and infamous enough. They could 
not eaſily have been highlier juſtified then that way, which 
made it 4 to all tbe world, that that clamorous party, 
_— ſides of the Civilians,. imendedto ſtrike at and 

their Superiors, and fo ſerye turns and ends, and com- 

paſſe their long-weay'd deſign. If the Civilians do their 
parts in their Functions, u pghtly and diligently, which 
their own conſciences doubtleſſe will prompt them to, and 
the — of their factious Adverſaries over their Alon, 
may ſerve to keep them awake ; tis to be hoped chey will 
every way find comfort and encouragement : However 
that peace at the laſt, and the continual Feaſt in the interim, 
will buoy them up above the greateſt waves of envy or ma- 
lice. Good men will be their friends, though the eontrary 
be their enemies: and one Cats is better then a Thearre. And 
we cannor but be confident; that we ſhall never have cauſe to 
fay, as ſome ſaid in another cafe ; Aon nos Reip. ſed defruitnodis 


e have a gracious KING, whom God prote& bleſſe; 
and prolong lis yes: 1181 : | S158 zn 14 Its, : 
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He, we doubt not, will, as before him his Royal Father, 
Charias the firſt, King and Martyr, and his Graridfather King 
James, e 3 look upon us with a ſa h ourable 
eye, according as he finds we endeayour faithfully and dili- 
gently to ſerve the Church and State, that is to ſerve him: 


they 
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and Cc vis 
they who faile 2 deſerve not to be temembred. And 
des che general, His Sacred Majeſty hath in particular de- 
monſtrated his gracions favour that way, by the addition of 
honour and honourary revenue to the Maſters of the Chan- 
cery, Civilians for the moſt part: an act that, if poſſibly 
there can be an addition, adds to the juſt obligation of — 
ſer vice _ ratitude which ee —— excellent Ma. 
all due thankfulneiſe and honour the fame Pro» 
on —— and render to the Right Ho- 
nourable the Earl of Clay Lord Chancellor of — 
for his ſpecial favours to that Profeſſion and Profeſſors, and 
for his mediation and being inſtrumental (as nont, I believe, 
can ſuppoſe otherwiſe) in che obtaining that favour and 
bounty to the Maſters of the „ and by 
the continuance of His Majeſties — inclination to- 
wards them. We bleſſe God, and His Majeſty and his Lord - 
ſhip for it, and are, I hope, and ever 22 
for it, and rejoyce and comfott our A 7 
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Now (as in the Preface) I thong ht fir to n 
Manuſcript, touching the Oath 2x ffi 

mination touching the ſame, by that glory ofou Cinch the 
late Lord Biſhop . Bilkop, of 


Towchingthe Oath Ex officio, 


4 Manuſcript treating f the Oath Ex officio, ſaid 
to be Doctor Davenants, late Lord Biſhop 
of Sarisbury. 


* 


1, Hat which the Commons Houſe . of is, 
-; that the Commiſhoners Eccleſiaſtica . Ex 
L ' officio, that is, (ſay they) without a known Ac- 
er. euliond 2 tl; 

2. And that they cauſe men to, anſwer. upon their oath, 
that which they would have is this. 
1. That no man ſnould be dealt with, but an Accuſer 
ſhouldb ſtand forth, and that no Oath ſhould be miniſtred to a 
man in his own cauſe. | 
That which your Lordſhips have enjoyned me, is to ſnew 
my opinion, whether the courſes complained of be warrant- 
able by the Word of God or no. FT 

Two parts there are diſtinctly to be ſpoken to, the one of 

Yroceeding without a known Acculer, the other of proceed- 
ig by way of Oath. 

AIbegin with them generally at large, and after as they con- 
cern Eccleſiaſtical proceedings. Lab a 

I, The end of all Judgments. in all. Courts, is to remove 
evil. The Heathen man ſayes, Imereſt -- ut malefict 
tollantur: the health of the civil. body conſiſting no leſſe in re- 
moving evil perſons, then doth the natural in purging out eyil 
bumours. And the very ſame is Gods courſe in his Common- 
wealth; ten ſeyeral times in Demeronomy he repeats it, Ut ſic 
tolletis malum de medio Iſratls. 5 
2. Evil then is to be removed, not onely civil but Ec- 
cleſiaſtical; ſo doth God take expreſs orders, that corrupt 
Religion, contumacy in diſobey ing his Prieſt, Incontinency, 
Defamation, (matters all of Eccleſiaſtieal cogniſance) ſhould: 
be removed, expreſly terming every one oft oth malum in If- 
valle. And ſo in the New Teſtament doth the Apoſtleſpeak 
of the caſe oſs Inceſt ; Vos aurem anferetis malum de vols. 


Theſe 
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Theſe then are evils, and Eccleſiaſtical evils, and to be re- 


moved. 

3. If they muſt be removed they muſt be known; for 
St. Hierom ſaith well, Quod ignorat medicina, non curat. Phy- 
fick both corporal and civil muſt know the peccant humour, 
before they can purge it. 

+: If know it they muſt, by the parties themſelves they 
ſhall never know it. The rtl. that ever did treſpaſs, were 
not ſo ready to commit ſin; but they were twice as ready to 
conceal it. And as Tertullian faith to good purpole, Reliqus 
omnes congene ret primo: All other — do as the firſt did, 
ſeek to keep their offence from being known. The offences 
themſelves, ye know, are called opera tenebrarum, and Incon- 
tinency, that defileth the body as well as the ſpiritual Wbore- 
dom, which is corruption in the Worſhip of God; either of 
them, we know, is angularis actio, and kept from knowledge 
as much as may be. = d 
5. Then, if they muſt be known, and will not by the par- 
ties themſelves, ſome other means muſt be uſed to bring 5 754 
to light; where if there be a party to ſtand up and accule, 'ris 
well, and he not to be ed. But we know, and J refer 
my ſelf to your Lordſhips, that it is holden an odious matter 
to bean Accuſer, and withꝭthe better ſort of men more odi- 
ous: Few that be well diſpoſed will be gotten to it, and even 
they that will, I refer me to your Lordſhips again, whether 
Salomon ſaith not true, that One evil will not be accuſed but out of 
another evil : that is, grudge or ſpleen to wreak our ſelves up- 
on ſome party, that we conceive hath wronged us; other- 
wiſe the faintneſs of men to become Accuſers will make that 
much evil will not be removed, if this be onely the way to 
remove it ; but God ſaith, eAlVewil muſt be removed ſo near as 
may be. | 
| 5. For that cauſe God hath authorized thoſe that hold Ju- 
dicial places for the removing of evil, not onely to receive 
accuſations whei they be brought againſt ir, but if none be 
brought to make enquity after it, in the 13, 17, and x8 of 


Denteronomy, that = quiry it may be —— * found it 
may be removed: Which Enquiry. is not left at large pro- 
2 v4 2 | 4 
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| Texching the Oath Ex officio, 
miſcuouſly, band over bead, but hath his limitation upon 
what ground to proceed. Now, if you aske what ground 


we can have, no better rule for it, then if we follow Gods 


own proceeding in bis judicial courſes ; for the judgment is 
Gods properly, and not Mans ; and there is nothing more 


to be deſired, then that Gad would give the King his judgments ; 


for the judgments of all choſe that be in place, are then belt 
when they are likeft Gods ; the rather for thac God, needing 
not to hold any courſe of Enquiry, becauſe to him all ny 
are clear and manifeſt, not onely then but before they 
done, and yet binding himſelf to a certain way in his pro- 
ceeding, no other reaſon is or can be rendred, why he ſhould 
ſo do, — iuſtruct us how to proceed by his exam- 
In 


— the accuſer of us and our brethren, wbo (we ee) is ſom- 
times heard and received, though his ions be untrue ; 
as in Fobs caſe, Butis there no pr vg but upon accu- 
_— — ney — wy or cone 5 ws Hye diyers 
given another ground. 
os wa tncraie . — 


Gods court, true it is, there is an allowed, 


as yet not known, onely he was taken in 1 manner, 


flying from God, lurking in a Thicket; which was plainly 
— and God thought it meet to be enquired on: and 
ſo may we upon like ſuſpicion, though there be no accuſer, 
even by his Warrant. | | 
In Eves caſe neither had ſhe any accuſer, but by examining 
Adam ſhe came to be impeached tanquam particeps criminis, at 
the leaſt ; which, as we know, was by way of detection, 
which is not properly accuſation, yet ſufficient enough to 
ound a ſentence upon, as (we ſee) God did, and they that 
in his place may do the like. | 
In Cans caſe it fell out clear otherwiſe then in «Adams, far 
in Adems the fact was unknown, in (is onely the patty, for 
the murther was evident. 7D 40! 58 4 
Now to find out the party, the tray which God taketh is 
n for that there had been malice born Abel 
by (a, and be admoniſhed thereof, his very countenance 
bewraying as much; this did God hold cauſe enough to 
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ground an Enquiry 


and ſo may we. In the caſe of $62 
dum there is yet another way; clamor muline oft, ſaith God, 
there is a great rumour or fame runneth upon Sodem naughti- 


neſs, I will ga down and enquire of it, ſaith God in expreſs words, 
So that whether there be accuſation or no, vehement ſuſpici- 
on, or detection, or ſtrong preſumption, or fame will ſupply 
the want of an Accuſer; and the Judge even by very duty is 
authorized to proceed to enquire upon any of theſe. | 

A little to inſiſt on this of fame, whereof our Saviour 
Chriſt in the Goſpel hath made that a branch which we call 
denianciatio Evangelica; when D of good credit diſcloſeth 
unto the Judge a fault, but will not ſuſtain either the hazard, 
trouble or ofian Accuſer. Vet doth our Saviour 
Chriſt give warrant toithe Church, even in that caſe to call 
the party, and take order with him. But this point of pro- 
rod re upon fame, hath not onely warrant of proceeding in 
Gods example, but in his expreſs charge; two — places 
of the Law where the ground is, Det. 30. 2. Dar. 17.4. If 
ale told three that ſuub or ſnch a fault is done, the proceeding is 
perſcrut ande & interrogandy. Perſermando, that is, by ſearch- 


ing and evidence; 1 that is, by i ting the 
party about the fault ſi ed. And we ſee plainly in a caſe 
of Eccleſiaſtical ion for matter of Inceſt, the Apoſtle 


goeth no further, but layeth this for his ground, There goerh a 


ume, that ſuch A putry there n m you. As therefore when 
1 — he is not to be rejected; ſo 
though none do, rather then faults ſhould go uncenſurable, 
the Judge even of very duty is to ſearch them out: In his 
learch not proceeding without ſome of theſe that have been 
mentioned, but with theſe he hath good warrant, even as 
as Gods ownexampleand commandinent. | 
cient hath been faid to ſhew, that without an Accuſer 


Suffi 

4 may proceed by enquity to interrogat ea , bar 
— — 2 — point 2 
no leſs warrantable by the Word of God then the former, 
In the caſe of the Woman ſuſpected to have made a fault 
to her husband, and that upon no — 4 but upon her 
husbands own jealouſy 3. the Ec al Judge was not 


onely 


4 
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Touching the 0ath Ex officio, 
onely authorized to examine her concerning it, and then to 
reſt on her denyal ; bur alſo to pur ber to her oath, and make 
her to abjure it with execration, as itis plainly, Num y. And 
it is a caſe of a ſin againſt the ſeyenth Commandment. 

In a ſin againſt the eighth Commandment, betwixt man 
and man: If one had committed 1 to anothers truſt, and were 
erſwaded that he had played falſe with him, he might brin 
kim before the judge, and have the matter ſearched into, — 
at the Plaintiffs inſtance the Judge was to lay an oath upon 
him, and the other not to refuſe it. And of this there are 
more caſes then one, Exod. 2 1. And if in private. cauſes be- 
twixt man and man this manner of — be allowed, 
it will follow A fortiori, if for the private benefit, much more 
that which ranteth to a private man, it is to be preſu- 
med he will not = to a Magiſtrate : that which to ſatisſie 
one party he licenſeth, he will likewiſe think meet to licenſe 
for the taking away of effence, and giving ſatisfaction unto 
many. And the chaſtity of amans Wife ſhall never be more 
precious to him, then the keeping of his own Spouſe the 

Church, free from the like ſtains of pollution. 
Ina ſin againſt the ſixth Commandment, a caſe of Mur- 
ther, one is — ſlain; no man can be accuſed or ſuſpected 
for doing it: In this caſe the Governors of the next City to 
the body ſo found, are by the Law to come to the place to 
offer a Kcrifice, to invocate the name of God, and ſolemnly 
to teſtifie by that Invocation, that they are no wayes privy to 
the murther. This is the courſe in the Law of Moſes, but 
before ever the Law was written, we ſee khe very ſame hol. 

den by feſenh under the Law of Nature. In a matter of 

State, iu a ſuſpicion of a fin againſt the fifth Commandment: 
It pleaſed him to charge his ten Brethren as Spies coming to 

ilcover the — of the Land; there was no party to 
accuſe or to ſay ought againſt them, yet for all that he put 
them to it ſab atteftatione juramenti, to anſwer, They were no 
ſuch men. TY y 
be very like courſe was holden in the ſearch for Ehas ; he 
was thought to be the cauſe of the long and preat drought : 
The King ſent all over the Land to ſę for him, and to have 


him 
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aud Canonical Pirgation.'-: © 
bim apprehended; theſe eſpecially that were -thogghr to be 
the Profeſſors of the — — it would 
not ſerve the turn, he put them to their oaths, and they re- 
fuſed them not, yet was there none to accuſe them at all; Yer 
for the good (as it was ſuppoſed) of the State, this courſe was 
well allowec. mth 0404 > 2d. 
So have we Interrogatories adminiſtred, and the parties 
{worn to them, in caſes of the fiſth, ſixth and ſeventh Coni- 
mandment. 1 | 7 11 
And if this may be done in civil cauſes, and be not unlaw- 
ful in them, we argue that much rather it ought to be allowed 
the Church in her proceedings. a > 
EFirſt, for that both Commonwealth and Church be to re- 
move evil, yet work they not both one way; for the Com- 
monwealth, as it is well known, doth agere ad ; the 
Church never ſo, but doth onely-agere ad pœnitemtiam, ſeoketh 
to alter mens minds, from the evil courſes they have entered 
into, ſeeketh by making them to yield to a voluntary ſubmiſ- 
fion rhemſel ves, to take away the ſcandal, whereof they have 
been a cauſe. | 
* 4 there is great odds between thoſe, and great reaſon 
re means be allowed thoſe, that ſeek for nothing elſe, but 
the reformation of the party and his ſouls health ; and thoſe 
that end their proceedings alwayes in the loſs of life, limb or 
iberty, or living, as doth the Civil. X 
Beſides, it is well known the civil power hath many wayes 
and means to ſift out the truth, th — by this, That the 


' Church(if Accuſations ceaſe) hath none, but this onely. In- 


deed therefore moſt proper and peculiar to her, becauſe an 
eath is the bond of the Soul, and L war be the {ole cauſes the 
Church hath to deal with. © 

The inconvenience is none at all: for admit a party ſhould 
thereby diſcloſe his offence, yet groweth — no damage 
unto him, in that his repentance onely and reformation is 
thereby ſought, and wrought, and nothing elſe. | 
Thus reaſons the Church, but for her practice taketh her 
ground to be full and good out of the fifth of Numbers, in a 
caſe of ſuſpected Incontinency, which is meetly * 
AQ K , 


Touching the 04th Ex officio, 
cal. And again, out of x E{dras 8. & g. in a caſe Matrimo- 
niala which is mcerly Ecclefialtical alſo. In both which In- 
terrogator ies are miniſtred with oath, the proceeding being 
by Enquiry, without any Accuſer at all. And that which is 
to be noted in the caſe in Eſdras, they are no wayes forced to 
it, but deſire to take their oath firſt, and be examined after. 
Then which there is no caſe tore like to the proceeding at 
this day, againſt which exception is taken, 128 650 

Out of theſe fix it is manifeſt enough how agreeable to 
the Will of God this proceeding. is: But beyond all this is 
the ſeyenth in the fifth of Lewticws, Where it appeareth: that 
God is ſo careful to have all evil removed, as leave is given 
by him upon a fault comtnitted, che party being unk non, to 
lay « ſolemn c and to bind it with a curſe, and that at 

„to take ef any that} were privy to the fault done, 
did not come and reveal it. | 

Which courſe was clearly of the 2 as doth: 

plainly appear by 1 Sem. 14. Where it is ſaid four ſeveral 

times, that = all the people with an oath, not to- 
taſte of any thing till. the Sun went down, that they might 
purſue their enemies without any intermiſſion: Which oath. 

18 . by the Expoſitors to have been nothing elſe but 

the publick denouncing of a curſe, or adjuring them in the 

name of God not to do it, ſeeing it is held a thing impoſſible, 
that he ſnould call ſo many thouſands. in particular; to take 
every man an oath, the time being ſo ſhort, and be in ſuch: 
haſte to purſue the Enemy. But it is a thing, as Nax, 
faith, not unuſual, either before Chriſt or ſinee, in the time 
of the Primitive Church, to make ſuch. ad;urations, wheteby 
the Church ever thought, quod pane cammiſi revelniner in con- 
dium, that he that concealed was ſubject to as great a curſe ay 
that committed it. | 
By all which it is evident, that ſuch proceeding by oath 
may be, and is not unlawful. 


' This, as before, is by ſome ſaid to he Dr. Daverens, late 
Lord Biſhop of 3 others ſay it was the late Lord 
Biſhop of Winchefters, that moſi learned and pions Biſhop, 
| Dr. 
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Dr. Lancelot Andrews. Whoſe ſoever it was, it ſeems it was to | 
give latjsfaQtion NOR ofthe * — _ — | 
— Ex oſſicio, and upon oath ; and tis to 

— them ſatisfaction, — — lo long after continuing 

the ſame, and no wayes altered. 
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The Theological Determination of Dr. Lancelot 
3 rwards Lord Biſhop of Win- 
cheſter, þ, in the apy Divinity-Schools te 
| Cambrid ge z in. the Moneth 8 1715 


upon this im following. 
Rendred 1 into £aghſh1 for theuſe of che meer Engh/o Reader, 


Whether by Gods Lam it be lanfyl for the Magiſtrate 1 


e an 04th 9, (that , the part 
225 e aan“ caſe, and 2 150 


| Ouching the qu Sener parties guil ty or 2 
- tits b by the n of an Oath, pe 
| ng ſuch _ or lawfully it 3 of 
Io 9. a Queſtion aroſe, Whether 


Gods Law is be 
0 for rb e require an aur of the party (that is, 
or 


party guilr defendant) and in what —— 
245 f queſtion, to any upon your 
- abc ry” ivide into five branches z and in- 


memory 
deed in this ſhort two ce I bayc not bethought my 
ſelf of a more diſtinct 2 
1. Whether it be lawful to exad or require an oachꝰ 
2: Whether it be lawful for the irate 20:48 je? 
3. Whether from the — 8 
4. Whether it be law cauſe, or not in capital 


canes but ſuch as receive a — puniſnment? 
a K 2 5. How 


«2 Tmichine the Oath Ex officio, 

5. How far this is/lawfnl, and ãti hat caſes ? 

Of which qͥueſtions the firſt thiree. have nothing of queſtion 

in them, if we be ſound in Divinity 3 therefore I ſhall in few: 

words diſpatch them. | 

And firſt of all, it is a ſacred.right that ſuch an/oath-may be: 

lawfully required: In which matter I think it is yery be- 
— 2 as Chriſt did in the caſe of Divorcement) firſt of 

all w enquire what every thing was in the beginning: in the 
revolution of time many things ate changed; the beginning 

is themoſt certain rule. Therefore Laske where and when 

the firſt mention of an oath is made in Scriptures ? I finde 

en. 24. Abraham forcing bis ſeryant to take an oath, in theſe 

words, and with this ceremony 3 Pai th hand undir thy Thish, 

and 1 will make thee ſwear, that thow' ſhalt take @.wife for my, 7 

of my Kindred. So the firſt oath mentioned in Scripture, 

is here expreſled : and as it is the maſt ancient and firſt, ſo ig 

is the moſt frequent and onely mention almoſt of ſuch a 

thing, Tbis very term (to Swear) you will ſcarce any. where 

find it in the Old Teltdmene, But elther unde the Word Ii 

phil, that is the Itnperative; com Ending cohjaghtions in re- 
3 him that gives the bath: or under the word N 
at is the paſſive ſufferin — — in reſpectof ſlim that 
takes the oath. And 2 the ſame rule are the Greeks, a- 
mongſt whom Orcos is the name of the oaths; which 
ſolely the holy Ghoſt acknowledges in the New: Teſta 
In that word is a kind of ſtraitning neceſſity, and as 
ſay; an exigengy no leſs then there is in the word Orros; for 
from the ſame word comes both, that is of training 
Therenpon comes that common Proverb, War and Oaths are 
voluntary evils ;1\and that they may be g (thay ought to be 
Preſſed and expreſſed (as St. Auguſtine of Qaths fayes wittily) 
cher hy the Authority of him that giues the oath, or ur teaftwife by 
the hardneſs of his heart thas believes not So that it is a ſin ei- 
ther to ſwear or to make war, except it he at leaſt ii ſame 
manner exacted, and upon ſome and no light cauſe. ¶Tbere- 
fore that it may be reouired, ot rather that it buglit ta be, 
ehe — force of Nature, the very force of the tełth it ſelf 
evinceth it... I b. 700 5 
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But- 


a Canomical Pargarion, © 
But whether from the Magiſtrate ? (this is the ſecond 
branch.) Ves ſurely from the Mugiſtrace/ | 007 | 

- SoxheDivines of old Not onely every body bat every ſoul is 
to be ſuvjeft to the Powers, Rbm. 1 3. k. Therefore the Powers 
have power to commit the body to cuſtody, by impriſoning 
it, leſt it eſcape; And. ſo likewiſe the ſoul, to commit that 
to cuſtody, by Ia ing an bath upon it leſt it ſhould have an 
ſubterfuge, by which name God himſelf hath moſt fitly eil. 
led an Gath, the Bond or priſon of ibe ſoui, Nu. 303. by 
which the ſoul may as it were be tyed up; and being ſo tyed 
up, may be bound to anſwer ippolitely and readily: But 
yet it comes nearer: If it be lawful forthe Maſter to force 
tis ſervant to take an oath, as Gen. 24. 3. Abraham did; if a 
father to his ſon, as auh to Foſeph, Gen. 451 29. if a brother 
to a brother, as the ſame pacob to Eſau Gem 2 5. 3 3. By how 
much better right is it lawtul for the Magiſtrate to do it to 
his Subject, whoſe command is more excellent then any other 
command? I adde alſo about the right ſettling in marriage 
2 4 —— — rr Alnabum to his A 3 of chu. 

ga fitting place of burial, as to Fo/eph; of paffiug awa 

therighe of Birdh-right, as Eſau ʒ 2 — 
adde alſo of the leaſt concernment, if com — with the pub- 
licx: Then ſurely by better righr may t 
in the common caufe of thei Commonwealth; whoſe Intexeſt 
is greater then any other Iatereſt. And that is provided fot 
by Gods Law; Exo 2 8U in expreſs terms; in the caſe ofa 
Pawn, faith God, let them come a yo the Magiſtrate In which 
Face the: iſtrates are nam 
elf, and · not any name, but by that very name which is 
taken from the force of an oath: as though be ſhould ſay; 
Let them come befbre the Oath- givers, or thoſe who (when 
they give the Law in Gods ſtead) in his Judgment and in his 
Name may require his Oath to be taken: That — One 
puties, Pſal. 8 2.6. in Gods judgment: 2 Chro. 19. 8. the Oat 

God 3 — — Magjiſtrate. It is law- 
ful to the Magiſtrate, I. ſay, 2: well Erelaftaftical -ab Civil 


Before him that is the Eccleſiaſtical Judge by Law the Wo- 
man is commanded to purge, her ſelf in a caſe of 5 — 
| — 


: 


Magiſtrate do it, 


by the name of God him- 


89 


* 


Teaching the u Exofficio, - 


breach of Wedlock bond, Nam. y. 19. Before him that is the 


Temporal Judge by Law, the man is commanded to purge 
bimlelf in a cauſe of ſuſpicion of breach of Social promiſe or 


Contract, Exod. 22. 8. The practice whereof we ſee (and the 


practice of the Saints is the Interpreter of the Commandments) of 
the Eccleſiaſtical Judge in Exra, who required an oath ins 
Matrimonial cauſe, Era 10.5.:Of the * Judge in 
Nehemiah, who forced an Oath ina cauſe of Uſury, Veh. 5. 12. 
Neither bath the pious and religious Magiſtrate onely right 
to do this, but tbe Heathen Magi too, and that te Gods 
people; Zedekiah gave his Oath of Allegeance to Nebuchal. 
nes Aar, 2 Chron.36.9, though forced he gave it, and rightly 


too, ifme believe zal; and afterwards by a . 


boldneſs he attempted to break it, he ſcaped not 
for it, £29; 17. 13. Laſtly, I adde that this was not awful to 
do to their own people onely, but alſo to and ſtran- 
gers, living within thrir Territories, either for trafficking ot 
any other cauſe: In which regard oſeph, now become Vice. 
Roy of g impoſes an Oarh upon his Brethren ina eaſe 
of Treaſon ſuſpected, though boch by Law and by Nature 
they were ¶ anaanites, Gen. 43. 3. therefore hence it now ap- 
pears, that it is lawful to impoſe an Oath, and that it is law- 
ful alſo to the MagiſtrateG. 1 
be is 1 re party, that is, the 
party guilty or defendant ?. { ird thing I propounded. 
Nor: can that be called into queſtion, Easdan f He irq 
the Pawh was concredited is ape! guilty or defendant, 
Naum. y. 19. The woman ſuſpected by the jealous husband to 
have wronged his bed, is alſo the party guilty or defendant: 
but to each oſthem is: this oath to be given, nor is it lawful 
3233 3 Dare ſumme it up: 

ther one deceitfulli s his neighbours goods, or per- 
fidiouſly deteins his — 8 not to the a7 
ner his found goods, when be requires them, Lewa.6.z. ot 
(as it {ces to me) in any other crime, (for it is mentioned 
indefinitely, x Kings 8.3 1. in w/ 1 he ſpall fin) it is law- 
ful for the Plaintiff or Agent do impoſe an" auh pon the party, 
— or to lay an oath upon hum, 25 


it 


bat is the guilty or 
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and Canonteal Pare arhon; © 7 
iris in the Hebrew-phraſe i nor is it law ful for the guilty or 
defendant party to refuſe it, whether it be impoſed by the 
Agent or Plaintiff, or by the Magiſtrate,” Indeed I cantiot 
deny, but we are fallen into ſuch times, that it may be expedi. 
ent to impoſe the oath upon the parry, Agent or Plaintiff, - 
and not onely upon the Defendant; for it may happen that 
may both prevaricate, that is, the party Agent or Plain 
ti — and the party "ou or defendant by 
Terꝑiverſation. Bur if we would take the Law from Hea- 
yen; from the holy Writ, to the party guilty or defendant/ tis 
more neceſſary to be given. Examples are thereof: Scarce 
wilt you find in the Law an oath laid upon the Agent or 
- Plaintiff, bur very often may you find it upon the party guil- 
y ot defendant: Nceſis renders the reaſon of ir; The actor 
(who for the moſt part is the party endamaged) he is infla- 
med wich anger, he is wholly wrapt up in the Leayen of an- 
and revenge, ſtruck through with the ſting of maleyo- 
— will bo raſh with us month,. which the Wiſeman forbids. 
to be in an oath, — 2 — the yy of an Oath: 
herein is alrogether unfit. the party guilty or defendant, 
whom the Law alwayes ſuppoſes to be puilty of the crime 
charged, till the contrary appear, is much fitter: In him 
there is lefs prejudice, leſs of affections, beſides perhaps of 
fear, which is as it were the heatt of an oath. "Therefore it is 
lawful to lay it upon the party guilty or defendarir,and fitting 
too to do ſo, 8 
Now I come to the fourth branch; In what cauſe this is 
fitting : which is more intricate, and hath more queſtion in 
it, And Iſtrall not feek any where elſe for rhe divifion of 
theſe cauſes, but in our Law, that is, the Law of Diano: 
chere in the holy Law ſome are called wrongs or preyarica- 
tons, Exod.22.9. ſome capital cauſes, Drut. 2 r. 2 f. whereof 
ſome of thoſe being heinous, are puniſhed with loſs of life, 
life either by being deprived of natural life, or civil,” thut is, 
Bariſhment, or (as the holy Writ ſpeaks) wong vn, Eri . 
26 Fo which are allied cn of blond, fach as are Derr. 25. 12 
opping off a limb ; and there im the ſecond Verſe; inlict. 
es; but theſe others were * 
224. . 4 


Tonching the Ouh Ex officia, 
partly puniſhed by pecuniary Muldts, "partly by inipriſon« 
ment, E n. th * Ss 21 TIL 8 1 _ 41 Gbaotoh 

Was thete any place for ſuch an bath to be given, in ſuch 
crimes as were puniſhed: by laſs of life? truly I do not per- 
{wade to that. Firſt, the practice in Scripture contraries it; 
for I ſee when Achans life was in queſtion, eſbus dealt thus, 
Tell me, my ſon, ſwear not to me. So likewiſe Saul in the like 
caſe concerning Jonathan, Tell me funathan, do not ſwear to 
me: a willing, not expreſs confeſſion ; à ſimple interroga- 
tion, not under the bond of an cath, But (which is the hinge 
of the queſtion.) I ſee the Prophet Feremy himſelf interrogated; 
by the King bimſelf, I will abe thee;a thing, hide nothing from, 
nm: The Prophet covenants with him, ITI declare it wnto abet, 
wilt thou not ſurely put me to death ? (nor did Jeremy thus cove- 
nant without the dictate of the holy Ghoſt:) as if in ſuch 
cauſes God had given an immunity of anſwering, Fer. 8.14. 
And indeed Reaſon perſwades the ſame; for in doch {o ought 
Inquiſition (as far as it may be) to be made by the Magiſtrate, 
that the manifeſt loſs of ſouls may be avoided. When as 
from the mouth of the greateſt Liar that moſt true ſentence 
proceeded, Skin after 5kin, and all that a man hath will he give for 
lus life, Fob 2.4. it is to be feared that that, whatſoever, or al 
that a man hath, will comprehend as well the conſcience of an 
oath, as the fear of God, and- what elſe ſoeyer comes under 
the notion of Religion, as men are, and as they are diſpoſed, 
Wherefore, though I define nothing (I know not how) in 
ſuch cauſes as thats. in regard of the preſent danger of Perju- 
ry: yet I think tis beſt to forbear the impoſing of an. Oath, 
And the Laws which we uſe (at leaſt according to leave or 
permiſſion) judge the ſame. ; But in other caſes, being of leſ- 
{er offenſe, and {o puniſhed more eaſily, I think otherwiſe : 
Except perhaps we take that ſentence out of the Comick 
Poet, and place it in Divinity ; eAn Oath is for rhe keeping of 
athung; nas for the loſing afin: For by that general Law it 1s 

provided, Lev. 5. 4. Ha ſeul ſpears pronouncing with his lips, 
to do evil or to de gaod, whatſerver it it that a man ſpall ; 


- 


wirh an oath, and # bs hid frum him:when he knowethof it, then bt 
Hall be guilty in one of theſe. And whereas this andes 
Vi 14 1 F un er- 


and Canonical Burg ation. 
| underſtood of the Ewilof guilt or of a crime (as we ſpeak in the 
Schools) leſt an Oath, which is a bond of piety, ſhould become a 
bond of Iniquity : it follows, it muſt hold is an evil of puniſh- 
ment ; in which kind, itis neither lawful to refuſe an oath,nor 
after it is taken to break it. | 
T. Not torefuſe it. Solomon wittingly and prudently laid 
an oath upon Shimei, to the loſs of his liberty, that he ſhould not 
go beyond ¶ edron; and he lawfully laid this oath on him: and 
when afterwards Shimei (having ſworn not to paſs theſe 
bounds) yet did it, he loſt his life for it, and juſtly, not onely 
for paſſing beyond Cedron, but for the violation of his oath, 
x Kings 2.4.3. What would you haye ? even prophane Shines 
refuſes not an oath, though to the loſs of his — Nor 
Micheas, who by the King was bound up under the Religion 
of an oath, {neither was that once onely,or that the firſt time, 
but ir bad Been done ſometimes before) when he was free, re- 
fuſed ; but being ſworn, refuſed not, but anſwered: though 
his certain puniſhment was before his eyes, though for his an- 
ſwer he was to be ſent to priſon, x Kings 22.16. By which 
example it appears, as well that it — the cuſtom in 1/- 
rael to take an oath to anſwer, as alſo that the Prophet Mi. 
cheas durſt not (perhaps he was ignorant of Gods Law in that 
point) do as we do now-a-dayes, either covenant that the 
oath ſhall not entangle us, or endanger our liberty; or if that 
may not be —. then to uſe Tergiverſation. 
2. Not 41 oath. That is, (as the principal argu- 
ment) if it may {awfully be performed: for except it beſo, 
rightly ſaith St. Auguſtine, Teer breaks unjuſt bonds, I hope 
the Magiſtrate ſhall not have leſs power theneyery one of 
yulgar, and every private perſon : every of them have atleaſt 
that ſmall power. If he be ſwornto his loſs, yet he muſt not 
change in that he hath promiſed to his neighbour, Pſal.rs 4. 
and if not his promiſe to his neighbour, then notto the Magi. 


ftrate,by a better right ſure,or equal at leaſt. What then ? even 
prophane Eſa revoked not his oath, though it was to the loſs 
of his Inheritance. But that private men, once for all, ma 
know under what Law they are in this cafe, it is not lawful, 
no not for a King, to doit: Zedekiah took an oath to his loſs, 
- | i a 


and 


and'as at 2 even as well to his own fla. 
; as the ſlavery of his people, Exel 1. 13. he changed: 
bur God both Rnd the — fa of his, . | 
it lawful for a Commonwealth ſo to change : The Common... 
wealth of Iſrael made a League with the Gibeonites, and ſwore. 
to ĩt, and this was contrary both to their profit and the pub- 
lique command of God: Poſes (?oſh.9.x5.) thought not fit 
to have it chang d, and he thought right: The fame oath Sau 
after wards pteſumed to change, though he did it in zeal to- 
wards Iſrael, yet that was —— , by the danger of the 
loſs of his Kingdom, and afterwards by the cutting off his. 
poſterity, 2 Sam. 21. 2. Therefore this is not lawful for a 
King, a Commonwealth, nor a private man to do. Now L 
conclude : So be it there be not 4 loſs of life in it, in 
matters and cauſes, which are puniſhed either by iary 
Mulcts, or by ono it is lawful for the Subject to 
undergo that oath, and for the 2 to require it. But 
in this point is much doubting ; this Oath, bow far it is law- 
ful and in what —— — caſe ? Which whileſt Ltreat of, all 
my action ĩs (as they call it) the purſuing of the Judicial pro- 
coblinigs by which it may be — — a — 
we may go where we may go no further: and hereof I ſee 
three parts, (as far as concerns our purpoſe) which are thus 
deſigned iu holy Writ, 1. Theadmiſfion of the ſuit or com- 
plaint, as the Hebrews call it; that is, the emranrce of the cauſe 
into judgment, out of Iſauah 113. St. Pard calls it receiving 
an ateuſativn, 1 Ti. 5. 19. The ſecond is the ſtare and poſiti- 
on of the cauſe, that is, the foundation of the ſui or complant, as 
the Hebrews give it the name out of Deut. 19.13. The Greeks 
call it, the mater tobe judged. ad determined. St. Pau (if I be 
not deceived) ſayes it is an end of ſtrife, Heb. S. 16. Ihe third 
B, Inquiſſtian upon the proefs, that is, as the fes call it a Per- 
veſtigation or ſifting of the ſuit or complaint, out of ab 29. 
16. the Greeks call it a Structure of the cauſe. St. Paul calls 
it a omfirmation;- Heb.6.16. (for with the fourth, which all 
men call the Semence, I have nothing to do.) Therefore 


| theſethreethingsareto bein all Judiciary , That. 
the party viight to. bs lawfully queſhoned ; akier that, the fe rof the 
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'canſe 3 then, the prof are to be looked imo. And in the firft, 


part there is no uſe of an oath, that I know or have read of: 
yet hat I ſhould enquire hereof, ſome mens error makes me 
do it, which error I ſhall leſſen this day, (if it may be done) 
who think themſelves not ſufficiently accuſed, nay they think 
they ſhall accuſe themſelyes, except an acculer ſtep forth and 
ſhew himſelf; and who falſly and raſbly ſuppoſe, and yet 
they ſuppofe it, that that oath which is required of them for 
the ſtating of the cauſe, that is the ſecond part, that is to be 
required to the firſt part, this is the admi of the fuit or 

epo leb: 1 vary fil laint the mati 
4 it thus: In t or complaint the matter 
either 820 apparent, as that it is manifeft as well concerning 
the fact as the perſon : whether the perſon be deprehended in 
the deed doing, that is, (as they ſay) taken in the manner, as 
ſhe was, Jalm 8.4. Or ſo with an high hand, or (as we uſe to 
tay) witk a notorious boldneſs, as atrempted- the Ma- 
giſtrate and all the Congreation, as was Zimris wickednels, 
Numb. 25. 8. In which cafes ſo openly acted there was no 
need of accuſer or witneſs : or if it be ſo, that the fact is ma- 
nifeſt, but the perſon is unknown; as in the dead body 
found, but rhe murtherer is not known, Dexe. 21. 1. or the 
on is known, but the fact unknown; as in Hobuant caſe, 
2 In which matter ſo controverted, a man may, by 
the judgment of the Divine Law, be called into queſtion four 

manner of wayes. | 
For either one may be brought forth upon ſome ſigns or 
reſumptions, as in that firſt piece of Gods juſtice, (which all 
—— dog in. it 3 | * without _ 
an accuſer, onely upon figns and preſumptions, that is, that 
he fled, and hid tay: among Trees, (a ſigu of a guilty 
ſecon« | 
a 


_ Gen.3.8. In __ piece of juſtice agai — 
t Ilikewiſe was s and preſumptions, (chat is, 
appearing no where) efufon of load being ſound, Cains ans 
Ke enyy towarts Abel foregoing it, Gen, 10: This is 
e firſt manner. I SILTOL ? ; . TH 


* 


The ſecond is, Or one may be brought forth upon the im- 
peachment of another, as in that very firſt piece We 
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Touching the Oath Ex officio, 
Alam onely was cited, but he being queſtioned (as uſually, 
it happens) impeaches Eve, ſhe likewiſe the Serpent, Gey.z . 
x2. and ſo they two hereby were made parties guilty or de- 


fendant, 
The third is, by Fame, or rather Infamy, as for the moft. 


part ſuſpicion follows in the neck of the fats of. wicked. 


men, talk or fame follows the ſuſpicion, and inſinuation or 
complaint follows the talk or fame : And thus was the courſe 
againſt the Sodowntes, Gen.18.20. The cry of the Sodomites is 
great, I will go down nom and ſee, & c. faith the Lord. And af- 


ter the ſame manner were Inquiſitions made both in the Law, 


If it be told thee; andihou hast heard it, Deut. 17. 4. and in the Go- 
ſpel againſt the inceſtuous perſon, x Cor. 5. 2. It is reported. 
The fourth is by Suggeſtion or dre as in Jobs caſe, 
cap. . I 1. where the Accuſer of our brethren (as St. John calls 
him) would have made that holy man guilty of Hypocriſie, 
a falſe crime, yet a crime; and that partly juridigally, un- 
der which name amongſt the Hebrews they were called Ma- 
ſters of the ſuit or controverſie, Iſaiah 50.8. (we tranſlate it Ad- 
verſary.) And here the pyniſhment of the offending party 
was ſought after, that he might piye ſatisfaction to * 
ſon wronged; partly (as it is called) Exangelically, wherein 
one is denounced or reported to the Church, where onely the 
medicine or remedy is ſought after, that the Church may have 
ſatis faction in — of ſcandal: In the firſt, the thing it ſelf 
(as we uſe to ſay) ſpeaks and impeaches the party. — in 
the ſecond, one aue perſon .impeaches another; in the 
third, the ſpeechof the people is the Accuſer; in the fourth, 
any one under the proper and true name of an Accuſer. 

o this ĩ adde a Fifth, but not (45 theſe) as an ordinary re- 
medy to determine the controverſie; but plainly an extraor- 
dinary one, not to · be put in practice but in the Valley of A. 
hor, that is, againſtthe-troublers of ae! ;. (for ſo the word 
eAchoy ſounds) that-is; in ſome heinous wickedneſs, ar the 
Kate of the Church and Kingdom being in danger: in ſuch 
caſes we run to extraordinary remedies, that is, to Lars as Jo- 
uu did, which in certain cagſes is not granted, Joſh. 7.1 c. 
In this Jaſenb made uſe. onely of his own ſuſpicion, Are not 


— 
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Jon. 


and Canonical Pargation, 
you Spies 7 ( faith he) to ſee the nakedueſs of the Land ye are come, 


ben 42 9. and when they denyed, yet without fignorroken, . 


fame or — Accuſer, he queſtioned them, thruſt Simeon into 
priſon, an forced the reſt to take an oath: Nor did-they ap- 
peal to the Law of Nations, or complain that they were uſed 
contrary to Law and right. For where the peace of the 
Commonwealth is concerned, that is of ſuch moment, that I 
doubt not, that God ſuffers his ſpirit of jealouſie to come 
upon the Magiſtrate, touching the ſafety of his Iſrael, no leſs 
then he ſuffers the Husband to haye his, touching the chaſtity 
of his Wife, Nam.s 14. For the matter in qualiica; it ĩs in a 
main degree, dangerous, that it ought not to be difſembled : 

and the perſons with whom tis ated uſe not to bring in any 

wituneſſes, ( but ſuch as are guilty themſelves) by whom they 
may be convinced. And as tothe crime we ſpeak of, it is of 
that kind of wickedneſſe that leaves no prints, footſteps or 
marks behind it, by which they may be taken hold of: 

Wherefore in thoſe caſes it is no leſſe lawful to queſtion or 

accuſe upon ſuſpicion onely, then it is by the Pillory, Stocks, 
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or * Boat, for ſuch purpoſe theſe things were in Gods f Com- A puniſk- 
monwealth.) Either of which in other, either controverſies ment amongft 
or crimas, no man allowes. Well does Seneca (if Itemember che Heathens, 


well) render the reaſon. hereof, Where: Yillames run riot beyond 


where the 
party was pur 


meaſure, 'tis unjuſt that juſtice ſhould be tyed to degrees: to which i co a Boar, 


that plainly extraordinary ueſtion of him, who about that and another 
. betook himſelf. ro lots, Bore whelm'd 


wicked extraordinary act o 


is not very unlike, The God of I ſraei would have them to be r hm. 


troubled, that go about to trouble the Iſraei of God: and 
hereof the Valley of Achor is a perpetual monument. Now, 
whomſoeyer the Magiſtrate calls in queſtion by any one of 
theſe four, / or if it concern the peace of the Commonwealth, 
or of the Church, the fifth way either) foregoing, the partie 
lawfully called. Nor is there any reaſon he mould fears: 
that he ſhould accuſe or bewray himſelſ, heis now lawfully: 
accuſed and bewrayed. He is, now that he is accuſed and be- 
wrayed, to take care how he ſhall lawfully defend himſelf. 

And bitherto of the right of Accuſation. 


Nov I aſſume the The matter being — 


Jer. 29.26. 


Texching the Oath Exofficio, 
the Judge brought into doubt, the party guilty or defendant, 


either confeſſes the crime committed, as Achan did, and then 


the Judge hath no. more to do but to pronounce ſentence ; or 
(which is moſt commonly done) denies it : which Solomon 
moſt elegantly expreſſes, Prev. 18.17. ie that is firſt in his own 
canſe ſeemeth juſt, but hi neighbour cometh and ſearcheth him, 
Now the party guilty or N denying, by repelling the 
objection, and the Agent or Plaintiff — his intention: 
thereon ariſes that contradiction St. Paul ſpeaks of, Heb. G. 16. 
the bounder or end of which contradiction is, that which in 
every Judicature is ſought for, as there the Apoſtle obſerves z 
but no bounder will be found, till the mattet be put in an 
equal ballance, except the one party have a better confirmation 
then the other ; tis the Apot 

therefore tis the Judges part ro enquire on which part that 
lyes, Tis but a light labour and little praiſe to end fic con- 
tentions, as are eaſie and plain; but that's the worth ofa 
Judge, to ſift ont ſuch cauſes, where the right is obſcure and 
perplexed : The cauſe which I knew not, 1 ſearched out, ſaith 10 
of bitnſelf, Job 29.16. And to do that dexterouſſy and fitly 
is the honour of a Magiſtrate, ſaith Solomon, Prov. 25. 1. to 
whom himfelf, that fentence he pronounced, in that moſt dif. 
ficult cauſe twixt the two Harlots, touching the uncertain 
mother of the ſurviving child, was an high honour, 1 Kings 
3-27. But before theſe confirmations, that is, the foundati- 
ons of the cauſe, ought to be or can be ſer fortb, it is neceſſary 
ſome ſtate of the cauſe muſt be ſettled; or as it were a hinge 


muſt be, on which the caufe may be turned, and that firſt of 


all to be made manifeſt, wharand how far he aſfirtus and the 
other denies, wherein each of the Litigants may rightly call 
_ other, to my m__ _ and hand to hand. Sayes the Jem, 
an 8 oes he ſay it, Firſt of all place me the controver 
on his fommdation; which — 4 (as very aptly . 
eak out of Prov. 2 T.) the whole Action is but meer yanity, 
d on this ſide and that fide, this way and that way, twixt 
ent and Defendant: which as we cannot endure here in 


the 


the Schools, much leſſe ought it to be ſuffered in Judicature, 
whoſe procceding thoroughout, ought to be — = 
a 
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les word in the {ame place, 
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and Canonital Paroation; = 
ſacred, and the very Juſtice of Juſtice, as it is, Dent. 16. 20, 
This ſabje& matter to be judged, or ſtate of the cauſe, or 
(if any would rather call it ſo) the bounder of the controver- 
fie, is to be ſought out, either in the behalf of the guilty or 


defendant party, or of the Agent: Not of the Agent, oſten- 


times he cannot, becauſe oftentimes thete is none uch, when 
one is called into queſtion upon preſumption, or elſe upon 
fame; and when there is, he is almoſt rapt and canſpoſed. of 
is dri ven on, either out of hatred or ſome other oblique de- 
fire, that he himſelf is unſtated; ſo that from him in yaittis the 
ſtate of the cauſe required: Wherefore to the party guilty or 
defendant is this favour Jan ce rather this r is given, 
(who is alwayes a perſon certain, and whom the Law ac- 
counts not convicted for guiltleſſe) that he Motild either by 
affirming or deny ing fix to hitaſelf the ſtate of the cauſe; yea, 
that by his anſwer onely the ſtate of the whole controverſie 
may be ſetled, and not onely the ſtate of the controverſie, but 
(except he be convinced of falſhood by the teſtimony of two 
witneſſes beyond all exception) an end too of the controver- 
fie. Bur that he may not, if he be looſe and free, depart from 
that ſtate ſo by him fixed, and afterwards not ſtand to that 
ſtate; but ſhall recoil and go back from his putpoſe a bond, 
abond of the ſomi (⁊s Cod gave it the name) he is to enter into, 
tat is, a religious aſſirmation, by which his ſoul is as it were 
bound ap with chain, to ſpeak out the truth holily and ſin- 
cetely,rhat is, the 298 that abſolutely, but )as he knows 
it ot believes itz nor tri ontraty to his conſcience, which 
ve call lying, but even as he were acting with God himſelf, 
ſo tiſt he act with the Magiſtrate, that is Gods Lieutenant, 
that repteſents him, and requires right. 
That //7xel and the people of God proceeded thus, (that is; 
ſwore to make true anſwer) that ice of Micheas (of 
which I made metition above) and that, which is much apter, 
that other in that ioning of Elias, 1 Kings 18. 10. evince 
it; where, when had exprefly anſwered, He is not with 
u, the King notherewith contented; forced them to an oath, 
that they had hot formd him: as if no Law could compell a 
man, to reſt on the anſwer of a man unſworu. Wherefore as 
1 


* 


Touching the Oath Ex officio, 
it is altogether fit, that the party guilty or defendant ſhould 
be bound up, leſt he migbt evade or change the ſtate of the 
cauſe, and upon one ſtate, and then another follows, and 
indeed ſo there will be no place of conſiſtency or ſettling the 
cauſe: So he ought to be bound up, not with his bare naked 
anſwer, or (as others would have it) with a pecuniary Mulct, 
(theſe are not bonds of the ſoul, which is the Interpreter of 
Truth) but with that alone, true and onely bond of the ſoul, 
that is, by an Oath. - And thus at length the whole hinge of 
the cauſe being fixed as it ought to be, let us proceed to thoſe 
Confirmations, as St. Paul calls them. | 

Neither is it fitting (as I hear ſome complain) that the 


- guilty or defendant party ſhould be ſo bound up, and the 


Apoc. 12. T0. 


Exod, 21.19, 


Agent altogether free, Nor is our Law ſo: but as it is not 
ſake for the party agent to be ſworn, for the reaſons that! 
have twice named, (and God himſelf ſuffers Satan, whom he 
knows to be a Calumniator, to be alſo an Acculer) yet the ac- 
cuſation. is ſo to be put into ſuit or action, and the accuſer is ſo 
by contract to give ſecurity, under the penalty of a certain 
pecuniary Mulct, or of a certain note of Infamy, under the 

rice of the loſs of his nme, (as the Law ſpeaks) except he pro- 
Home and prove the ſuggeſtion and accuſation he hath given 
in: So it is provided for on both fides ; on the one fide by 
the Religion of an Oath,on the other ſide by a double Mul&, 
and no {imple Infamy; ſo that the Agent cannot calumni- 
ate, nor the party guilty or defendant cannot fly back. 
Now that firſt of all the guilty or defendant party ſhould be 
ſworn, and then anſwer, (which ſome cannot awa wawy 
it is juſt and lawful ; for if he ſhonld do it unſworn, be ſhoul 
do it but in a trifling manner, (that is, being free from the 
Religion of an Oath) if any clauſe in the action ſhould more 
cloſel preſſe him, he ſhould refuſe to anſwer, ſhould turn 


himſelf to and fro, ſeek ſhifts, diverſions and cautels, ſhould 
anſwer nothing explicitely and home ; that which in conſci- 
ence of Religiou he is tyed to do, after he has bound himſelf 
by oath to do all things holily and clearly, that he had rather 
be guilty of doing an injury then of Perjury,and would rather 
ſubject i 


imſelf to loſſe then damnation, 


Shall. 
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and Canonical Purgation. 

Shall we take a form hereof from the Law and the holy 
Writ? none ſeems to me fitter for that purpoſe, then that 
queſtioning of Era, in the 9. and 10. Chapters of Era, 
where the parties guilty or defendant anſwer, but firſt were 
{worn : The order and courſe of which judicial proceeding 
was this; ſome of the principal perſons come, and relate the 
matter to Ezra,of Marriages contracted by many (ſuppoſe an 
hundred and ten) with ſtrangers, chap.9.1. Ezra forces thoſe 
guilty or defendant parties, eyen many of them not guilty or 
complained of, to take an oath, chap.10.5. he forces them 
too in a cauſe, in which they might be convinced by witneſ- 
ſes : but firſt he forces them. After that, as in the 5. chap. 
16. verſe, Eſdras with the reſt, to whom the care of that cauſe 
was delegated, fit upon the cauſe, which the third Moneth 
after they bring to effect. Which form being uſed by Ezra, 
a ready Scribe, and skilful in the Law of his God, it may an- 
ſwer the deſires of any man not unjuſt, as to the practice of 
the Law, as they ſpeak) and the knowledge of the rules there- 
of. And this is the former uſe of an oath, juſt and lawful, in 
the ſettling of the foundation of a ſuit or controverſie. 

The other is, when arguments are uſed to make good the 


{hit or controverſie begun. Now the arguments, or theſe 


Confirmations, to which the judge gives credit, are partly 

marks and prefumptions, (ſuch as the nature of the caule 
bears) certain and undoubted, partly in corrupt and ſound 
teſtimonies. 

Preſumptions or marks, ſuch as are brought forth by the 
Parents in the caſe of the ſlandered Virgin, Deut. 22. 17. Te- 
flimonies, upon whoſe credit the whole action is confirmed, 
Deut. 19. 15. In the number of which (I ſay of Teſtimonies) 
I place an Oath, and that bownder of controverſie, or (as they 
ſpeak) that deciſory oath of controverſie, Heb. G. 16. The Hebrews 
out of the old Canon make two parts, or rather, if you will, 
two kinds of an Oath, "Ow 0 

The former is a ſolemn conteſtation, wherein any call Gd 
to witneſſe for want of other witneſſes, who either cannot or 
will not bear witneſſe, even God they call to witneſſe, who 
is preſent every where and in all actions, and hath the right 

} M O 


Here ſeems 
ro be ſome mi* 
ſake in the 
printed La- 


Towching the 04th Ex officio, 
of a witneſſe: The Loyd fehova lives, before hom 1 ſpeak; this 
is a form of conteſtation, Judges 8.19. The later I may- call 
it an Execration, wherein a man gives oath to his conteſtati- 
on (or joy ning iſſue in the cauſe, as tis called) pawning as it 
were his ſalvation, and renouncing all the hope and help he 
hath from God, if he bear witneſſe falſly : So do the Lord to 
me, and ſo let him adde; there is a form of Execration, 1 Sam, 
14.44. Neither have Divines thought ic of leſſe concern- 
ment, or that the guilty or defendant party was leſſe bound, 
whether he uſed either of thoſe forms, or both. I adde alſo, 
whether the Magiſtrate conteſt the guilty. or defendant. par- 
cy, or by adjuration he be execrated, or he do it to himſelf 
by taking an oarh; for tis all one whether this or that be 
done : — an oath be laid upon the guilty or defendant 
party by the Judge, or he lay it upon himſelf. And that they 
take for granted, as well by Prov.2:9.24. in regard of the po- 
ſition, as by Judges 17,2. by reaſon of the condition. But 
this controverſie brings another: I proſecute not that, I pro- 
ſecute that I begun, touching Arguments. 
Now God hath given power to the Judge to enquite of the 
Arguments touching the crime, and of citing the Teſtimo- 
nies; as alſo to the giving of oaths, and that for the gollect- 
ing the confirmations of the cauſe. That power is mentioned 
Dent. 13.14. Thou ſhalt enquire ( ſaith the Lord) and that in 
general; whereof he ſubjoynes two kinds, the firſt, Th 
ſhalt ſearch, that is, preſumprions and arguments. The ſecond, 
Thou ſhalt acke,that is, witneſſes and thoſe that are knowing 
of the paſſages concerning that cauſe. | 
The Arguments, So it was lawful for ofephto ſearch his 
Brethrens ſacks, that he might find the Cup taken away by 
theft, Gen. 44. So is it lawful for our Magiſtrates to ſearch 
the hidden corners and ſecreteſt rooms of the houſe, ſo to find 

out marks or preſumptions of f 
Teſtimonies. So it is provided by Gods Law. Lev. 5. l. 


La ſoul hear the vice of ſwearing. (the Chaldee Paraphraſt, a 
moſtancjent Interpreter of the, Law, hath added to it,“ nor 
where we have erred; nor is it to be doubted but that ĩt was 
according te the ſenſe of the ancient Church, even. 3 

8 a Chriſts 


— 


avid Canonical Pg . 


Chriſts time) made or given by the 8: e, and be can be a wimneſt 
of that matter, as one that ſlaps and — (in which place the 


Septuagint turns the word kyew it, into being canſcious of 
it) iche that is ſo conſcious fu, ſhall be called forth to give his teſti- 
my 5 if he reveal u not, he ſhall bear his own imquity. Therefore 


tis lawful to make inquiſition, and _ oath, | 
- And firſt of all 'tis lawful to make Inquiſition touching the 
party guilty or defendant, eyen amongſt others, — his 


Brethren, t ough they be religious perſons; as Obadiah tou- 
ching Elias, 1 Kings 18.10. There is no Nation or Kingdom 


whither my Lord hath not ſent to ſeth thee, and when they ſaid, He 


is not there, he took an oath of the Kingdom and Nation, that they 
found thee not. And methinks tis likely, when this Oath was 
common to the whole Kingdom, it fell alſo upon thoſe reli. 
ious men, whoſe Knees were not bowed to Baal; nor had 
their lips kiſſed him, neither did they in this cauſe (though 
it was to the prejudice of their Elias, and that too before wic. 
ked Magiſtrates) refuſe to give their teſtimony, - Neither is 
it onely lawful to enquire concerning the guilty or defendant 
arty, amongſt others onely ; but alfo to enquire of him 
himſelf, concerning himſelf. The great Judge gave us a 
recedent herein, in that firſt Inquiſition that ever was, Gen. 
3.11. Who told ihee that thou waſt naked? haſt thou eaten of the 
tree, whereof I commanded thee that thou ſpoulaſt not eat? So the 
Princes interrogated Baruch touching feremuahs book, Tell us, 
how didſt thaw write all theſe words at his month? So Eſdras the 
very patties guilty or defendants touching their own fact, 
Eſr.10.1x. So the High Prieſt committed St, Paul to cuſto- 
dy, to _— 2 * eth, Acts 23. 20. For 
oftentimes Accuſers fall back, (which the Heathen man long 
ſince obſerved:) All cannot, ſome will not accuſe; what's 
to be done then ? Some mens wickedneſſe, becauſe they are 
truly the works of darkneſſe, nor can be brought to light, 
Epbeſ. g. 11. becauſe they j oyn hand in hand, nor will diſcover 
themſelves; Prov. 16. 5. Becauſe the name of Doeg is harſh, 
and even the very thing, to go forth to accuſe, is now become 
poor and odious, a matter of coſt, wy ob and infamy, Prov. 
25.8. And ſhall we ſuffer wickedneſſe to lye hid and ſpred 
M 2 abroad, 
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Touching the Oath Ex officio, 
abroad, and by delay to gather ſtrength , till at length it 
break out tothe ruine of the Commonwealth > and becauſe 
no man can or will (for it is all one, whether he will not or 
cannot accuſe) is't not lawful to enquire ? ſurely 'tis lawful. 
Bur tis in yain to enquire without the bond of an Oath. The 
Holy Ghoſt in the old Teſtament expreſſes it by the word 
adjure, and ſo the King adjured eAMicheas. In the New Te- 
ſtament alſo by the word adjure, ſo the High Prieſt adjured 
our Saviour, Mat. 26.6 3. and they both made Religion of 
not anſwering to the Queſtion. Touching the Hebrew word 
there is no queſtion, but that both by the force of the name, 
and the uſe of it, it imports an Oath. I adde, nor is there of 
the Greek word neither, if Beza and the reſt of the Tranſla- 
tors, render right that requeſt of the Devil, which is in 
at. 5. 7. 1 adjure thee that thou torment me not: that is, aſſure 
me by giving mean Oath or {wearing to me, that thou wilt 
not torment me. So ſeems it to them: but that term of Ad- 
juring I paſſe by. I take the other (if it be another) of laying 
an Oathupon the party guilty or defendant ; that is, that by 
Law it is permitted to the party agent to force him againſt 
his will to take an oath, Exod.22.8. x Kings 8. 3 1. and there- 
fore”tis more then permitted to the Magiſtrate Surely ve- 
ry bad were the caſe of our affairs, if every private man 
ſhould have power to 2 an oath of the party guilty or 
defendant, and the Magiſtrate ſhould not have power : if in 
thecaſe of a Pawn it ſhould be lawful, and not of a King- 
dom: if one may be forced to ſwear, that he hath not put his 
hand to his neighbours goods, and cannot be forced to his oath, 
that he hath not put forth his hand to the peace of the Com- 
monwealth. If, as to the Law, his caſe he better that makes 
troubles in the Church of God, then his that has done it about 
his friends money. Compare theſe one with another: Firſt, 
the Magiſtrate, then the party agent, one perhaps of the mea- 
neſt of the common people; then the caſe of a mans ſmall 
ſumme of money, and the caſe of the Commonwealth fur- 
ther ; that Pawn fometimes may ſomewhere. be diſcovered,. 
bur: thoſe clandeſtine conſpiracies cannot (unleſs you grant 
ſuch Inquiſition) for that's yaniſhed-into the air, left no im- 
p preſſion. 
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preſſion. behind it. Either Jam very much miſtaken, or 
(whether you conſider the perſons — matter, or the mo- 
ments, or the events of the things) the equity and neceſſity of 
an oath is here greater. Therefore that the party guilty or 
defendant ſhould be ſo interrogated in his own cauſe, tis 
allowed by Gods Law: and that alſo by the laying on an 
oath is lawful. And this laſt uſe of an oath is juſt and law- 
ful, not onely that the ſtate of the queſtion may be ſettled by 
the anſwer of the party guilty or defendant, (as before is laid 
down) but alſo that the confirmations of the cauſe, that is, 
the pillars of the proofs may be gathered together, where- 
upon the Judge may relye to determine the ſuit on one ſide. 

This may ſuffice for this purpoſe, unleſs that, as I believe, 
there reſt one knot or another, not worthy the looſing : but 
that (as the world goes now-a-adayes) every ſcruple that 
men make, becomes a rock; they complain, that by theſe 
means men are compelled to an infinite oath, except before 
hand they may have the, Queſtion, and afterwards take the 
Oath. The reaſon hereof I have given before, and therefore 
will not here repeat it : This onely, I maintain; that the uſual 
oath given cannot be declined by reaſon of Infinity. For 
whileſt thoſe bounds, and as it were ends of an oath; the Pro- 
phet Feremiah ſpeaks of, fer.4.2. (which alwayes in Divinity 
were accounted the bounds, and as it were the ends of an 
oath) in truth, juſtice and judgment: whileſt theſe were obſer- 
ved there was caution, enough Had: nor other ends doth the 
Scripture acknowledge or require. : 

1. In Truth: that is, truly. That no man be compelled 
to ſwear contrary to that he knows; as it was charged upon 
eMicheas, x Kings 12.16, Tell me nothing but truth in the name 
of the Lord. Or if any man; like better that Atteſtation of 
St. Paul, Rom. 9. 1. I fay the truth in Chriſt, I hye not, my conſci- 
ence alſo bearing me witneſs in the holy Ghaſt. This is enough for 
the firſt part. h 

2. In aſtice : that is, jultly. That nothing be {worn but 
what is poſſible : in which caſe e Abrahams ſervant took care, 
Gen.24.5. Perhaps the woman will not be willing to follow me, C. 
The Heathen themſelves too had that caution, So far as / Wow, 
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Tonchlng the 0th Exofficio, 
and am able. And alſo to the honeſty of it; wherein they in 
Ezra 10.3. made proviſion, that is, According to the Lay, 
St. Paul alſo, Alls 23.3. Commandeſt thou me to be ſmitten con- 
trary to the Law ? This is ſufficient for the ſecond part. 
3. In fudgment: that is, maturely not raſhly ; (for ſo do 
the Interpreters diſtinguiſh it.) Of which, ſayes Solomon, 
Eccl. 5. 1. whileſt thou art (| peaking to God, Be not raſh with 
thy mouth; but taking due time to deliberate thereupon, an- 
ſwer. Theſe are the ends of an'oath, which the Scripture 
acknowledges ; nor do they require more, as It is defined, if 
theſe three ends be kept: 1. I will peak nothing but truth in the 
name of the Lord: 2. Of ſuch things I know. and as far as I am 
able, and according to Law : 3. Taking fo much time to 
think ont, that there can be no danger from an infinity or 
endleſneſſe. Though every petty queſtion is not clear, 
. (which often happens from the occaſion) 'twill be ſafe e- 
nough to contain within theſe bounds ; not to anſwer any 
thing falſly or raſnly, nor to anſwer concerning ſuch things 
which he remembers not, or is not bound by Law to it: that 
is, he will do that, which without an oath he is bound to do. 
And he that defires to be more ſafe then thus, in my judgment 
rather defires toarrogatean infinite liberty, then to Hecline 
an —_ =_ ; . is guilty, or ſomething elſe that I will 
not 9 : | | 
——— whileſt thou art taking care how to avoid a fin 
by ſwearing, I think it matters not much, whether before 
hand thou promiſeſt by a promiſſory oath to ſpeak truth, or af. 
terwards thou ſweareſt by an aſſertory oath, that that which 
thou haſt ſpoken is true: It comes to the ſame paſſe before 
anſwer, by promiſſory oath to promiſe to deal truly, or after 
anſwer by an'afſe#ory oath'ro atteſt} that thou haſt dealt truly: 
I have ſaid, and 1 will ſay; I have done, and I will do: there 
are two times, but the Oath is the fame. Wherefore as to 
the matter I think it matters not much, yet thus far it may, 
that ĩt much cquduees to the managing of ſuits at Law, both 
thar they may be clear and explicite, as al{o readily diſpatch- 
ed. Thar they may be clear and explicite, leſt (if the party 
gnikty or defendam, being not tyed by the bond of an Oath, 
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and Cantnical Purgation. 
may ſeem to be at liberty to prevaricate) the whole contro- 
yerted action may float up and down, and have neither foun- 


dation nor hinge. That they may be readily diſpatched, 


leſt (in caſe the party guilty having anſwered, will not ſwear 
tothe truth of his anſwer) the Judge ſhould be compelled of. 
ten to iterate the queſtions, and act the ſame thing over and 
over. It isalſo conſiderable too, becauſe in that form of 


to this Law of ours which is called into queſtion, this order is 
obſerved; firſt of the o4th,and then of the queſtion ; and that at 
their requeſt concerning whom the queſtion is made. For 
whereas for the diſpatching of controverſies, Gods Law has 
made accurate proviſion; nor in Scripture is there no ſooner 


made mention of judgment to be given, then that it ſhould p,,q_ 8.1 he 


be done ſpeedily, leſt if it be long in doing it become ſour. 
Rightly did they require, Era 10.13. that he might not be 
neceſſitated upen the judgment-ſeat, to give anſwer to all 
queſtions: It was tedious, not the work of one day; thete- 
e after he had in a ſolemn place given them the oath, they 
might come afterwards at leaſure, at times appointed, and 
enquiry. might be made into the ſeveral circumſtances of the 
fact, by virtue ofthe oath before taken. The ſame practice 
is uſed now by us, and the ſame cuſtom prevails 3 which, 
whether you look upon the advice, is moſt juſt; or the Or- 
dinance, it is moſt like the Divine Law. For if the Queſti- 
ons muſt go before the Oath, (ſo that it ſnouſd be unlawful 
for any to take an oath but in open Court) ſurely one day 
would ſcarce ſuffice. for one cauſe, and the people (contrary to 
Jethro” s advice)ſhould ſtand in judgment from morning to the 
eyening. | 121 | | 
That laſt is, which ſome (doubtleſs for want of under- 
ſtanding) would have the Oath ſo given them; that after 
they had taken the Oath, there ſhould be no farther enquiry : 
And this they hold, N themſelves upon that ſentence 


it that it may be ſo interpreted; that the original Greek 
there perats, rather is the State of. tho Controverſie then the 
Edof ii: But be it ſo, the end ; let the Oath be the — 


+ ppg is moſt agreeable to Gods Law, and ſutable Era 1%. 


of all ſtrife. 1. ſand not upon Heb,6. 16. 


Touching tht Oath Ex officio, 
but not every Oath, or by whomſoever taken, or howſoever 
performed {this can ſcarcely be thought to proceed from a 
man in his right wits) but J hope it muſt be ſuch an Oath, 
of the credit whereof there may be no contradiction: in caſe 
the Contradliction ought to be ended by that Oath, Wherefore 
if the Judge muſt end the Suite or Controverhe without con. 
tradiction, it muſt be ſo clear, that no man even without Ex. 
amination, or after Examination, will or can contradict it. 
For to deſire to free every Oath of every man from all Inqui. 
ſition, what is it but to plead for perjury ? Wbat elſe is it, 
but as it were upon warning given, ſo by this kind of Au. 
thority given; to ſollicite men of looſe Conſciences to com. 
mit this wickedneſſe? For whether the Actor, or Defendent, 
or Witneſs take it, the Oath is of the ſame Conſcience, of 
the ſame face, there's an end: if one will ſwear that what he 
ſues for, or complaines of is his, is true, — he carries 
the Cauſe: But afterwards; it muſt be unlawful to enquire 
whether he hath ſworn true or no; Becauſe an Oath is the end 
of all Controverſie. If this be granted, it makes well for per. 
jured men. Let them make their peace with God as well as 
they can; from the Law they need fear nothing, nor ſhall 
be puniſhed by the eate for what they ſinned by their mouth, 
How juſter is that ꝰ Yea truly if the Oath be ſound, let the 
Inquiſition thereupon be twice, or thrice, or ſeaven times, if 
it be thought fit, it will alwayes as out of a furnace come 
forth more clear and pure, and the very Inquſition it ſelf, will 
become an acquiſition of more credit. But if the Oath be 
not of good, but doubtful credit or ſuſpected: Let it be in- | 
quired intoꝶ and let puſtice break wnju# bonds, Surely this is 
reaſon,and is it only reaſon ? Doth not the Law ſay the ſame? 
Whether one contend by oath, either in his own cauſe for 
himſelf, or in anothers againſt another for himſelf, For 
himſelf : The woman of Talpetted chaſtity, when ſhe had 
upon her bath denyed the adultery, lay ing a moſt heavy curſe 


upon her: ſeif if ſſie were guilty; was ſhe therenpon preſenth 


diſmiſs:d i (for an Oath is the end of all contro verſie:) No, 
a new queſtion was made, whether ſhe had ſworn truly or 
no? for proof whereof ſne was to drink tlie Bitter waters, 
Fa, | which 
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which would be the confirmers of the Oath if crue, and the 


revengers iffalſe, Num. 5. 24. c 
Againſt another: When the Law had provided, that out 
of the mouth of two or three witneſſes, who being ſworn had 
om teſtimony againſt a man, the matter ſhould be eſtabli- 
ed, Deut. 19. 15. Leſt any man ſhould take humane teſtimo. 
nies for Divine Oracles, in the next Verſe tis commanded, 
that the ſuſpected witneſſe muſt ſtand before the Lord, the 
Prieſts, and it muſt be enquired into whether he hath carried 
himſelf ſincerely and ew: in the teſtimony he hath given; 
but if he be convicted of falſity, then ſhall he be punithed as 
he ſhould have been whom ke complained of, Burt I ſhall 
tranſgreſs upon the time, and upon the Church too, (the 
Clock having a while ago called us off) if I ſhould further 
follow theſe trifles, which whoever liſt may bray with argu- 
ments, they of their own accord ſo overflow: therefore I 
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reſtore you to your ſelves and conclude. If (as the Prophet 1{a.28.17. . 


ſaith) wr” ment, which we uſe, be laid to the Line, and 
Righteouſnefle to the Plummer of Gods Word, there ſhall be 
in thoſe things no fin, For the Magiſtrate to require, and 
that from 2 party guilty or defendant, (eſpecially if the 
cauſe be not capital, or a cauſe of Bloud) an Oath; and that 
he may do it ſo far, whether it be that the controverſie may 
thereby be ſet upon its foundation, whileſt the ſtate of the 
cauſe is ſought for: or that the truth of the proofs may be 
made evident, whileſt the queſtion is handled. Nor does the 
ends of the Oath, or the order, or the examination, offend 
againſt Divinity, and therefore cannot be declined. They that 
Kecline it, firſt they de it out of ignorance of Gods Law: then 


the example is dangerous, that one may thus for his pleaſure 


enquire into publick judgments without judgment: if we 
may call into queſtion the reſt of the affairs of the Kingdom, 
md! the moments of the Commonwealth : laſtly the Law it 
ſelf if it make not for us. That God Almighty may avert 
this from us, to whom turning our ſelves let us pray, that he 
will give us grace to be — wiſe and ſober in all things, 
to ſee in our minds how irreligions it is, bow unchriſtian to 


decline the judgments of our Nation: but rather with all 


N our 
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Touching the 04th Ex officio, | 
our endeayour, with all the ſtrength and force of our Wit to 
maintain them, which maintain the Commonwealth and us. 
alls for next after God and his ſervice moſt true is that ſaying 
of Elihu, udgment and f uſtice.mainain all things. 


Upon the conſideration moſt eſpecially of what hath been 
written by Dr. Coſens, in that Apology pry the Oath 
Ex officio, and Purgation, and what is {aid in that ſhort Manu- 
ſcript, and in the Lord Biſhop Andrews Determination there- 
upon, and of the inconveniences and hurt that probably may 
be feared to enſue upon the prohihiting that Oath and Pur- 
gation, together with the practice ſtill at Common Law in 
thelike e reſt that is here ſet forth; as it is hoped. 
that Act may be thought fit to be reviſed and re- examined, 
and perhaps altered: ſo with the like humility, all chat is ſaid 
or ſhall be ſaid in this Treatiſe; is moſt ſubmiſly tendered to 
His Sacred Majeſty, the Lords Spiritual and Temporal, and 


the Commons in this Kappy Parliament now aflembled, to 


be weighed by them, if ſo to their Wiſdoms it ſhall be 
thought fit 3 otherwiſe to be as unſaid and retracted, as is eve- 
ry thing there, if it be diſſonant to Gods Word, His Maje- 
ſties Prerogative, the Laws of Church or State, or the known 
Laws of the Land,.or the juſt policy and government in 
22 or State, or eek. Chriſtian charity or brother- 
ly love. | | 

. Should any man object, That ſome Civilians deſtred that 
this Act, whereby. the Oath Ex officio and Purgation is for- 
bidden, ſhould paſſe at the end of the receſs of Parliament, the 
latter end of this laſt Summer, 1661. when many other Acts 
eee were in agitation, and ſome then paſ- 

ed, and ſume — they will be reſumed and 
conſidered of at che next meeting of Parliament: that, I ſay, 


this Act ſhould not ſtay (as ſame would ha ve had it) till that 
next meeting, but rather paſs now, though with theſe Pro- 
uiſo on it. Lcnn {ay no more then this, that Cerra meoertis 
. preferenda ; if they could not have all they would have, yet 
to have ſomething, that in a manner wanted all, was but rea- 
icmable prudence ; it had perhaps ſavoured of W 
; | have 
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have done otherwiſe, eſpecially conſidering that thoſe that 
have long faſted would be glad to eat; though, I hope, theſe 
that adminiſtred this food to them, did not tear they would 
(as hungry men uſe to do) feed too faſt, to their hurt, not to 
their nouriſhment, and therefore did ſet the leſs meat before 
them ; but upon a pauſe after this refreſhment there may be 
a ſupply : Neither need(I humbly conceiye) any thing that 
is already done, hinder the review or alteration of this Act in 
that point, For it is no new thing nor diſcommendable, 
(but contrary) to make Laws upon preſent reaſons or emer- 
gencies, and yet upon future accidentsor contingencies, and 
variation of the times and occaſions, and other neceſſary re- 
iſites, which could not well be foreſeen at the making of 
e Laws, nor perhaps dreamt on till they happened; to al- 
ter, change or repeal the former, Hereof many inſtances 
might be given, but in ſo plain a caſe I ſhall mention but one, 
| af that in a matter leſiaſtical cogniſance, touching 
Precontracts of Marrimoby, in 32 H. B. c. 3 8. | 


32 H.$. cap.38. 
What e Marriages are lawful, and what not. 


V Bertas heretofoꝛe the uſurped power of the Biſhop of 
Rome, hath alwayes entangled and tronbled the mier 
jurisdiction and regall power of this Realm of England, and 
alſo mnquieted much the ſnbjects of the ſame, by his uſurped 
power in them, as by making that unlawfali which by Gods 
woꝛd is latwfull, both in marriages, and other things, as here- 
after.ſhall appear moze at length, and till now of late in our 
Doveraign Lozds time, which is otherwiſe by learning 
taugt then his pꝛedetelloꝛs in times patflong time have been, 
hath ſo continued the ſame, whereof yet ſome ſparks be left, 
which hereafter might kindle a greater fire, and ſo remaining, 
his A en N to ſeem utterly exting, | ; 
| fozs it is thonght molt convenient to the Kings Vigh- 
_ ne's, tr nag ritual and fempozal, with che Commons 
of this led in this pzefent Parliament, t 
two things ſpecially foz this time 1 with — 
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| Toxching the Oath Ex officio, 
foz, whereby many inconveniences have enſued, and many 
moe elſe monxht enſue and follow: as where heretofc 2: di⸗ 
vers and many pecſons, after long continuance together in 
Patrimony, without auy allegation of either ot the parties, oz 
any other at their marriage, why the ſame matcimozy 
ſhould not be god, juſt and lawſul, and after the ſame Patci- 
mony ſcleninized, and conſummate by carral knowledge, and 
al o ſometime fruit of childꝛen enſued of the lame Pacriage, 
upon pzetence of a fozmer contract made, and not conſummate 
by carnal copulation, (fo2-pzof whereof two witneſſes hy that 
Law were onely required) bien divozced and ſeparate, contcacy 
to Gods Law, and ſo the true Patrimon p, both ſolemnized:n 
the face of the Church, and conſummate /with bodily know- 
tedge, and confirmed alſo with the fruit of childzen had be⸗ 
tween them, clearly fruſtrate and diſſolved : Farther alio, by 
reaſon of other p23hibitions, then Gods Law atmitteth, (oz 
their lucre by that Court invented the diipenſations whereof 
they alwayes reſerved to themſelves, as in kindzed oꝛ affinity 
betwzn Couſtn-germans, and ſo to the fourth and fourth de⸗ 
gres, carnal knowledge of any of the ſame kin oz aſfinity be- 
foze in ſuch outward degrees, which elſe were lawful, and be 
not p22hibited by Gods Law, and all becau'e they would get 
money by it, and keep a repatation. of their n'urped 4uciſdic- 
9.1, whereby not onely much dilcozd betwzn lawful married 
petlons hath (contrary toGovs Oꝛdinance) ariſen, much de- 
vate and ſuit at the Law, with w2ongful veration, and great 
dime of the innocent party hathben pꝛocured, and many 
juſt marriages bought in doubt and danger of undoing, and 
alſo many times undone, and laweul heirs diſherited, whereof 
there dad never ele, but fo2his vain-glozions uſucpation, 
ren moded any ſuch qu: ſt ion, ſince fre dom in them was given 
by Gods Law, which ought to he moſt ſure and cectain, But 
that not withſtanding Pacriages have ben bꝛought into ſuch 
an uncertainty thereby, that no Marriage cauld be ſucely knit 
and bounden; but it ſhauld lpe in either of the parties power 
- aid arbiter, caſting a wap the fear of God, hy means and com⸗ 
paſſes to pꝛobt a pzecontract, a kindzed and aliance, a; a car⸗ 
nal knowledge, to defeat the lame, and ſo under the . 
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of theſe allegations afoze rehearſed, to live all the dayes of 
their life in deteſtable Adultery, to the utter deſtruction of their 
ow ſouls, and the pꝛovocation of the tercible wzath of God, 
upon the places whece ſuch abominations were uſed and ſuf- 
fered. Beit therefoze enacted by the King our Soveraign 
Load, the Lozds Spiritual and Tempazal, and the Commons 
in this pzeſent Parliament aſſembled, and by the authozity of 
the ſame, That from the firſt day of the Poneth of July next 
coming, in the year of our Lozd God, 15 40. all andeverp 
ſuch Parriages, as within this Chu:ch of England ſhall be 
contcacted between lawful perſons, (as by this Act we declare 
all perſons to be la wful,that be not pꝛohibited byGods Law to 
marry) ſuch being Parriages contcacted and ſolemnized in the 
face of the Thurch, and conſummate with bodilp knowledge, 
oz truit of childzen, oꝛ child being had therein between the par⸗ 
tics ſo married, ſhall be by authozity of this pzeſent Pa:lia- 
ment afozeſatid, deemed, judged, and taken tobe lawful, god, 
juſt and indiſſoluble, not withſtanding any Pzecontract 02 P2e- 
contcas, of Patrimony not conſummate with bodily know- 
ledge, which either of the parties ſo married, oz both ſhall 
have made with any other p:rſon-o2 perſons; befoze the time of 
contracting that marriage, which is ſolemniz:d and conſum- 
mate, oz whereof ſuch fruit is enſued 02 map enſue as afoze, 
and not withtanding any Diſpenſation, Pzefcription, Law, 03 
other thing granted o conficmed by Act oz otherwiſe. And 
| that no reſervation oz pzohibition, Gods Law except, all 
t:oubie 02 impeach any marriage without the Levitical de⸗ 
gries. And that no perſon of W eſtate, degree 02 condition he. 02 
ſhe be, ſhall aftec the ſald firſt 7 Poneth of July afoze⸗ 
faid, be admitted to any of the Spiritual Courts within this 
the kings Realm, oz any his:Dzaces other Lands and Do⸗ 
minions, to any pzocelle, plea o2 allegation, contrary to this 
fozeſaid Ack. Rep. 1 & 2 P. & M. 8. Rep. 1. El. . i 


This. Act was not many years after repealed, asfollowerh,, 
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© 7 mchivg the Oath Ex officio, 


2 3 Ed G. cap.23. 
Part of the Statute of Precomtratis repealed. 


141 —, | 
late King of famous memvpy, King Henry the eighth, 
becauſe that many inconveniences had chanced in this Realm, 
by bzeakting and diſſokving god and lawful marriages, yea, 
n allo ſometime iſſut and childzen had followed, un- 
det the colour and p2etence of a fo2mer contract made with a- 
nother, the which contract dtvers times was but very flender- 
ily pꝛoded, and often but furmifed by the malice of the party 
who delired to be diſſolved from the marriage which they liked 
not, and to be coupled with another: there was an Act made, 
that all and every fach marriages, as within the Church of 
England ſhould bi contracted and ſolemmized in the face of the 
Church, and conſammate with bodily knowledge, oz fruit 
of child en 02 child, being had between the parties ſo married, 
ſhould be by authozitp of the ſaid Parliament deemed, judged, 
and taken to belawfal, nod, juſt, and „ notwith⸗ 
anding any precontract 02 pꝛe contracts of Patrimony, not 
canſummate with bodily knowledge, which either of the per⸗ 
ſans to married oz both, had made with any other perſon oz 
perſons, befoze the time of contracting that marriage which is 
ſolemnized oz conſummated, oz whereofſach fruit is enſued 
oz mapenſue, as by the ſame AR moze plainly appear: Si- 
thence the time of the which Act, although the lame was godly 
meant, the unrulinefſe of men hath ungodly abuled the ſame, 
and divers mednvenienees (intolerable in manner to Chatſtian 
tuts and opts) followed thereupon, women and men beeak- 
ing their owa pꝛonilles and faiſhs made by the me nnto the 
- other, ſo ſet upon ſenſuality and pitaſuet, that if after the con- 
tract of Patrimony, they have whom they moze fa vou⸗ 
red and deſtred, they could be contented by lightneſle of their 
natare, to obertum all that they had done afoze, and not a- 
fraid in manner, even from the very Church do2 and Parri⸗ 
—— the man to take another ſpou'e, and the eſpouſe to 
take another husband, moze foz bovily luſt and carnal _ 

2 


and Canonical Purgation. 
tedge, then faz ſurety of faith-and truth, — in their 
god cemembzance, contemning many times alſo the com- 
mandment of the Tccleſtaſtical Aadge, fopbiading the parties 
having made the contract, to attempt oꝛ do any thing in pie ju⸗ 
dice of the lame. 

Bt it there ſope enacted by the Kings Vighneſe, the Lozds 
Spiritual and 8 and the Commons in this pzeſent 


E 
Laws of this Realm, which immediately befoze the 

Che laid ©ltatute, in this caſe. were uad in this Realm: ſo 

that from the ſaid firſt day af Pay, when any cau's 

trac of macriage is pꝛetended to have ben 

lawful to the Kings Gccleſixſfical of t 

and examine the ſaid cauſe : and (hs 


ficiently and lawfully pzovcd befoze him) to gi 


33 
and might habe done, if 
made : any clauſe, article oz ſentence in the lad 
the. contrary in any wife natiw 

P2ovided alwaxes and be it enacted, that this Act da nat ex⸗ 
tend to diſannul, 8 one 02 
ſhall be ſolxmni{zated and £canſ befoze the ſaid firſt 
day of Pay next enſuing, by of any Paecantcac, 
bat that they be, and be-deemed of like fozce andeffec, to all 
intents, conſtructions and purpoſes, as if this Act had never 
— had ne made: any thing in this pzeſent Aa not lwith⸗ 
anding 

1Þzovided allo that this Act do not extend to make god any 
of the other cauſes, to the diſſolntion 02 diſannulling of Patri- 
mony, which be in the laid Ac ſpoken of and diſannulled, But 


that nal other cauſes and other things there mentioned, 2 
a: 


Touching the Oath Ex officio, 

ſaid fozmer Act of the two and thirtieth year of the late King 
of famous memozy, do ſtand and remain in his full ffrength 
and power, any chung in this Aa notwithſtanding, Stat. 


1 Eliz. 1. 


By theſe the inconveniency appeareth, of taking away or 
altering an ancient long-ſettled Law, practiſed long in all 
Chriſtian Countries, as this was 5 which had it not been good, 

robably the inconveniency and hurt of it had appeared in ſo 
bots a time; and the Law for the Oath Ex officio and Purga- 
tion is of like antiquity and practice in all Chriſtian Coun- 
tries; without inconvenience or hurt «thereby ariſing as yet, 
that I ever could hear of ; therefore ſuch Laws ought to be 
2 weighed and conſidered of, before they be repealed or 
altered. 

And now that Jam ſpeaking of repealing and altering old 
Laws, and making new, I thought fit to cloſe this Tract with 
ſome Notes of mine, drawn up almoſtall of them in the time 
of the uſurped Government, and ſome after His Majeſties re- 
ſtauration, and communicated to the fight of ſome of Qua- 
lity, touching the repealing or 2 of ſome old Laws, 
and making new. Some are already paſt and effected, as that 
for the Lords the Biſhops fitting again in the Lords Houſe 
in Parliament, and other things. Theſe J offer with all hn. 
mility to be conſidered of, if it ſhall by thoſe in Authority be 
thought fit, otherwiſe to be as unſaid: Proteſting that I re- 

tract, as before, any thing which is here mentioned, that ſhall 
appear contrary to Gods Word, His Majeſties Prerogative, 

or the Laws of the Land, or the juſt policy and government 
of any of His Majeſties Dominions. | 


Touching 


* 


Touthing | Parliament 


Subject: ſo any or deviation t 

(of which ſurely all unb men cannot but con- 
feſſe we have had too mach fad experience in the Long Par- 
liament) works the contrary : corraptie optinr; | 

In the time of the Long Parliament ſome, as it were, ido.. 
liz'd it, evenalmoſt to an opinion even of Infallibility, of 
which they haye made too much adyantage to the miſery of 
King and People. 

Some adviſed then, that that great Wheel, that great Court 
ſhould have had its ſphere of activity, its known certain 
bounds publickly declared, and not have been like a great 
River prodigiouſly overflowing all its banks and bounds, 

Such a Parliament acting regularly, ist not probable the 
Members thereof would not ſo much have thirſted to leng- 
then, much leſſe to perpetuate it? 

They were called up to conſult; may not he that calls his 
Counſellor forbear conſulting him when he pleaſes, and dlſ- 
miſſe him ? | 

The extent of an Ordinance of Parliament, hayi 
ſome been tentor'd then, even almoſt to Infinity, _ 
not have been preciſely circumſcribed, and the exact defini 
on of an Ordinance given? 


c 


As alſo the juſt privileges of Parliament explicitely have Privileges of 
been made how that the Subject might not then have — 


ſworn, or promiſed, or proteſted, to have maintained and ob- 
ſerved them, and yet could not poſſibly know what they 
were. | 

That due care ſhould have been taken, that they mighthave 
been obſeryed and kept inviolable on all ſides, neidber dimi- 
niſhed nor ſerued roo high, and bot the Members of the 
Houſes and the People to have had cheir juſt rights entire: 
and for chis l pg bu in by che 


8 a Parliament well conſtituted and acti regular- p,.1; 
ly, conduces much to the happineſſe of King and — 


ng by Ordinance of 


It Parliamenr, 


ob . Notes touching Alteration 
The Biſhops Lords Spiritual the Biſhops; with their Petition to haye the- 
Proteſtation. force removed that kept them from the Lords Houſe, ſhould 
have been well confider'd on, and the right of Proteſtation 
in Parliament declared and maintained, being a great privi- 
lege. And whether after a juſt Proteſtation unjuſtly reject- 
eh. and the Members kept out of the Houſe, by force, that ſo 
proteſted and petitioned, whether the other Members could 
then have proceeded further in the Houle ? T 
In the — Kings time, in the beginning of his Reign, 
when the Earl of Arundel was impriſoned in the Tower, a- 
bout his ſons marriage of the Duke of Lenox daughter, be- 
ing of the Bloud Royal, without the Kings conſent ; the: 
Lords would do nothing in their Houle till he was reſtored, 
in regard he was committed onely for a miſdemeanour, and 
neither for Treaſon, Felony, nor breach of peace, in which 
caſes they then confeſſed, a Member of Parliament in Parlia. 
The King ment time might be kept priſoner. Andthe Lords Spiritual 
none of rhe being one of the three Eſtates; as x Elz.3. andelſewhere, and 
three Eſtates. he King being none of the three Eſtates, (the contrar 
ent hack been falſly held) but the Head, and the Lords 
Spiritual and Temporal, andthe Commons, being but Mem, 
bers; and further, the Lords Spiritual being one of the grea- 
teſt Eſtates of the Realm, as 8-E7,z. Some doubted whes 
ther one of the Kiſtates can deſtroy another, and whether that 
come nat near the contradicting that Axiom, that the Parlia- 
ment cannot be Felo de ſe : whether that concerns not the 
Lords Temporal and Commons, as well as the Lords Spiri- 
tual > As for His late Majeſties aſſent, tis known how far the 
prevalent power in both Houles then carried that, and other 
p miſery of the Kingdom: Who knows not 
iu what condition tho King then was ? forced to flye by rea- 
ſon of the tumults from eſtminſten to remoter places. 

And as touching that Act of Parliament for their expulſion 
out of the Lords: Hbuſe: it i nt to be forgotten, that when it 
uns firſt broughł into the Lords, Houle it was rejected., and 
ought not to hate hee brought in again} that Sellion.5: 
afterwards.it-was:conttaty.to the order and7courte.gf Par 
ment, brought in again. whena great part af the Lords were 
2 (4 | 


ſent, 


— 9 * 
. 

- 
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of ſome Laws." 
abſent, if not upon juſt fears frighted out of the Honſe; and 
it being ſcarce ſafe for the King to deny them any thing, in 
that dangerous condition he was then in. As alio that ſuch 
Conceſſions or Acts as then, contrary to the Kings free will, 
were wreſted from the King, were not to be accounted legal, 
or good, or valid; whereof ſeveral inſtances may be given 
heretofore of ſuch, and amongſt the reſt one 15 E. 3. the King 
then yielded to and granted certain Articles, pretended at 
leaſt to have the form of an Act or Statute of Parliament, ex- 
preſſy contrary to the Laws of the Realm, and his own Pre- 
rogative, to which he had aſſented to eſchew the dangers, 
which by deny ing the ſame were like to follow : in the ſame 
Parliament it was repealed in theſe very words following; 
It ſeemed good to the ſaid Earls, Barons, and other wiſe men, d 
fince the Statute did not proceed of our good will, the ſame be void, 
and ought not to have the name or frength of a Statute, and therefore 
by their counſel and aſſent we have decreed the ſaid Statute to be 
void, Fre. And perhaps it deſer ves to be thonght of, how far 
in this caſe that Act of 42 E. 3. c. 1. reaches, where it is ſet 
down, that the great Charter ſhould be kept mall points, and i any 
Statute be made to the contrary, it ſhall be or none. And one 
eſpecial Law in that Charter is, for the preſervation of the 
rights and liberties of the Church, whereof this of the Lords 
Spiritual, their liberty of ſitt ing and — in the Lords 
Houſe, is a known ſpecial liberty and privilege, and moſt 
ancient. N | 


If we look back to the Long Parliament, was it not fit that proceedings 
thar Houſe of Commons ſhould haye been on fr, re to of the Houſe 


act no further or otherwiſe, then according to 
er, and the Commiſſion' and Summons by which they were 
called > which Commiſſion or Writ of Summons is the foun. 
dation of all power in Parliaments, as it is well expreſſed by 
the Lords and Commons aſſembled at Oxford Declaration of 
the Treaty, p.15. What fearful exorbitances have been that 
way, the more ſad it is to remember, theanore care ought to 
be taken to prevent it for the future. The Houſe of Com- 
mons in former times being deſired by the Lords Honſe to 
conſult with them de arduis regni negotizs, to which the Lords 
93:7 O 2 


arc 


r juſt pow- of Commons: 
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are called,and the Houſe of Commons rewembring their call 
and commiſſion, aa conſentiendi hizs que tao & ibidem &. as in 
their Writ of Summons, humbly referred it back to the Lords 
as matters too high for them. And it may ſeem againſt the ho 
nour and gravity of Parliaments, ox either Houſe, as alſo to 
the grievance of the Subject, for both or either Houſe, or the 
Committees of either of them, as in the Long Parliament, 
to trouble themfelves with matters of very ſmallor inferiour 
nature, much below them, and in caſes where the Law hath. 
fuſReiendly provided remedy, and is ſtill i force to be exe- 
marie Tory proper Judges. Were it in making new how 
thereabouts, that ought to be fo: but I mean in 
ders about the execution of {ich Laws, which — 
. beter ordinary) Ju —— — and are aſvally executed 
ing infexiour matters, it look d then 
in hat 8 as though — would ha ve wal 
towed up other courts, and made a ind of p uſſi Fuſlitium in 
then, during the time of their Sefſhon ; ; ſuch as wedling with 
the appointing ol Churchwardens, and ſuch like petty man- 
ters. The late Long Parliament deviated much, 
the pretended Houſe of Commons, den to omit. 45 being too 
notoriouſly —＋.— the Lliads of mi ſeries this paor- Nati» 
on bath thereby r 
marther-of ol late King; of eren bleſled memory, King 
{hartes the firſt, ated b; : a pretended Houle of Commons. 
Was not that then too 7 ratiſed worthy thed of 
reformation? that is, rhe judicias ower being in the Lords 
Houſe, and the Commons — — over 
their own Members in forme cafes, and not fo 
much as to give an Oath 3 yet bowofiettdid: they 


ſmall matters, un wort in negard as 
might have been ſo ea — the: known: ordinary 
Las of the Band, aud competent judges there- 
of, calt orthodow, conformable and worthy Miniſters, to 

temote places. ſome- 
tiwes near upon pefitting rail about the Com- 


- munion Table, —— ts command of the Ordinary 
or matters of ſuch jaferioue nature: theſe-broughn on — 


of ſome Laws, «. 
mented by Inconformiſts then, to the great miſchief to this 
Nation, too too much favoured, promoted and proſecuted 
by the then prevailing (power. The Fees and charges were 
then very high, inſomuch as fome Miniſters, were 5 H 
not altogether, undone, before they could ger up thither ; and 
when they came, by reaſon of multiplicity of buſineſſe in the 
Commons — BP -= — long and upon great 
charge, pay ing hi ill co Serjeant or other Offi. 
cers of the | Houſe, whileft they lay under reſtraint, which of. 
tentimes. was very long. When a charge after long delay 
was given in, chen they gave their anſwer, after a long ſtay 
too: Then a Committec of many Members was inted 
— ee was. done without oaths then 
a lang time the cauſe was d. of Mem- 
bers not having heard the N one part, 
oe another ; yet often concurring at the voting and report. 
ing the cauſe to the Houle: of Commons: which was a ſtrange 
kind oſ ing. to call it no worſe. In the Star- chamber 
and High- commiſſion none uſed to give ſentence but ſuch as 
heard all the cauſe, and they uſually excuſed themſel ves when 
they had not heard all the cauſe. Now, when the Houſe of 
Commods had proceeded thus far upon the matter, yer they 
bad dane little or nothing, bur vexed and undone a poor and 
ea — iniſter: for they were to tramſinit the 
cauſe t the Lords Houſe, and there to begin it - de novo, exa- 
mine the witneffes againupon oath, which, as before, the o- 
ther Houſe could: not: do. And here tis to be conſidered, 
whether or no it were not aner peru n, a erous te 
tation to — — have 2 
ing unſwrorn, will, if but᷑ for fear of loſs of Reputation, con- 
firm upon Oath-what they have ſaid without Oath; It is to 
be feared! alſo, fome poor men ing this unevitable 
courſe of undoing them, have eicher wronged their owne- 
cauſe, and betrayed theiv innocence, — themſel ves 
er e ee ee eee C ed with- 


ir proſecutors, even to their own undoing, or well nigh. 


If there had been cauſe, and that it could nor properly in an 
ordinary way have been remedied by the proper competent 


ordi- 
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ordinary judges; why ſhould not the cauſe have been begun, 
beard 5 _ in the Lords Houſe at firſt ? beg 
Could the Houſes, eſpecially the Commons Houle, then 
haye been brought into ſuch due order, as not to act extra 
ſpheram activitatis ſue, tis well to be hoped they would not, as 
above, have been deſirous to lengthen or perpetuate that Par- 
liament, when they can, as by right, repeal no old, nor make 
no new Law, nor tax the Subjects eſtate, nor make Ordinan- 
ces to have the force of Laws, without His Majeſties aſſent. 
King Henry the Eighth ſuffered the Houſes of Parliament in 
Ireland, for a matter of two years or thereabouts, to continue 
petitioning him to diſſolve them and diſmiſs them home, 
which he would not do till he ſaw cauſe. Though this is not 
, in bis commeudation, yet hereby the juſt power of the King 
appeared, and the right of his Prerogative, which hath been 
too long and too much trampled upon. And ſurely the Law 
in this point is the ſame in Englaud as in Ireland, that the juſt 
bounds and limits on all fides might be preſerved inviolate. 


Touching the Age of Parliament-men. 


Age of Parlia-- In the Lords Houſe none fit there under 2 r. years of age, 
meat-men. and ſome wiſh none might under 30. though f cv they are 
ſingly for themſelves, and repreſent not others, as in the Houſe 
of Commons. But in the Houſe of Commons there hath 
been ſometimes, as was inthe Long Parliament; Members 
about 16. or 17. years of age, if not ſome of them under, and 
their Suffrages and Votes were of as much force as the eldeſt, 
moſt experienced in the Houſe. And it hath been the obſer- 
vation of ſome experienced and wiſe Parliament- men, that 
oftentimes in that Houſe thoſe that had the ſhorteſt wings 
were the bigheſt flyers, and ſuch as theſe could adde number, 

and ſo conſequently weight, to a ſide. | 
be inconyenience and hurt that aroſe from hence is exfily 
- demonſtrable, and hath too much appeared by frequent ew- 

perience. 

Some have wiſhed that there ſhould have been no Member 
of the Commons Houſe, under the age of 30. years, there 
N ; being 


n 


being ſo large a field whereout to chooſe Parliament - men for 
every place, and it being eyen as it were ex diametro contrary 
to the nature and denominatien of a Parliament, which is but 
a great Senate, ſo called à Semoribus, the conſtituting Mem- 
bers thereof. 


Towching the Election of Parliament: men. 


Some have adviſed that it ſhould be clearly free, without glegion of 
ſuch ambient means as were uſed in the Long Parliament by Parliament- 
ſome Factions: and whereas every man may give his ſuf- men. 
frage for Counties, that hath 40 5, per annum, and in Cities 
= Corporations without ſuch a yalue, that being the old 
cuſtom, And that which was 40 5. per annum in former A- 

es, is worth now ten times as much well nigh, if not more: 
conſequently the Electors ſhould be of better eſtate, | 

There being ſuch. a yaſt diſproportion betwixt the Cities, The great 
(alwayes excepting Londen) and 'Corporations, Burroughs number of 
eſpecially, and the Counties wherein that Burrough and Cor- — — 
poration is ſcituate for number of Inhabitants, which heigh - MITE 
tens the concernment. In ſome Counties there being ſo ma- 
ny Corporations, that the County having but two Parlia- 
ment-men to a men them, be the County never ſo great; 
yet every petty Corporation (whereof in many Counties, e- 
ſpecially in the Weſt, there are very many ſuch) hath as man 
to repreſent it, of equal power in the Commons Houſe, with 
any other Member of. County or. City, So that the Parlia- 
ment-men ſerving for Cities and Burroughs, are in number 
by many degrees far much more then for Counties, which 
hath been conceived to haye been no ſmall cauſe of our late 
rroubles. | | 

Some adviſed for that reaſon, and for other reafons too 
well known,notorious, and obyious to every indifferent eye; 
that the number of theſe Burroughs ſhould be much leſſened, 
or at leaſtwiſe that power of Electing Parliament-Membets: 
Eſpecially, ſo. many of cheſe CorporatiangiCities and Bur- 


- 


Tongs, having in rhelc late troubles fo clearly forfeited their 


Charxters. * 1 
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Touching he manner of proveeding in Parliament, in the Commenc 
Houſe in the Long-Parkbament. 


It hath been ordinarily obſerved as is touched above, that. 
in Committees in that Long-Parliament, ſome have given 
their Suffrage or Vote Negatively or Affirmatively, upon the 
cauſe when it was to be reported; though they have not 
beard the whole cauſe, and ſometimes but a ſmall part 


Great numerous bodies being ſometimes too ready to di- 
vide into parties and factions, as hath been ſeen too often 
in that Parliament, and ſo conſequently endeavour- 
ing to bei their own ſide; have taken hold of; and 
created all occaſions and advantages that might further it. 
Oftentimes the Younger tyring and wearying out the El- 
der, or more incurious Members by long hes, and con- 
tinuing the farting of the Houſe long and rr | 
till it was thin, and by the departure out of it, of ſo 
many of the more Aged leſs { Members, that 
the remaining party, according tothe deſtined and ſtrongly 
preoperated deſign, grew prevalent. | 

To inftance no more (and happy had it been for theſe mi- 
ferable Kingdoms, that it never could have been infſtanced } 
that fatal great Declaration, or as the late bleſſed King and 
Martyr called it, the Appeal to the People, hammer'd out 
that way, by — out ſo many of the Members, by 
ſitting ſo long, even all or the greateſt part of the night, 
may witnefle this to all poſterity : Which gave occaſion to 
ſome to call it a Nocturnal Parliament, hut very appoſitely 
did Sir Benjamin Rudyard, one of thoſe ancient Members 
that was ſo wearied out, when one asked him what he 
thought of chat Vote ſo carried for that Declaration, ſo late 
in the night, or rather in the next morning? anſwered, that 


ſtarred Jury. 
way e were 


Long Parliametit, to com- 
pals their ends, much by ſurpriſes, when too many Members, 
either 


of ſome | Laws. 
either wearied ont, as before; or elſe. gone out, ither upon 
theirpleaſure or private concernments; of thereupon abſent- 
ing themſelyes from the Houſe, then the Houſe being thin'd 
according to their deſires, they eaſily gained the major part 
of rhe Hu or elſe clap'd in early into the Houſe, whileſt 
the negligent party were in bed, or abſent upon their private 
3 neglecting the publick to which tiny were: called ; 
and fo carried it, and by ſuch like wayes contri ved and effect- 
ed their laboured ends, 2 by their engines ſo laid, to 
draw away many, whoſe company they would gladly have 
been rid of, out of the Houſe, and to keep them out when ſo 
abſent, or to hinder them from coming in at all. Such may 
not improperly be called Parliament Decoyes, or rather, as 
in that Long Parliament, when ſome of the Members impea- 
ched eleven of their number, upon one of them in the charge 
againſt him they fixed the ſtigma of the Parliament -Ariver, and 
— it made for them, imputed it to him for a crime. 
It would be yoluminous to reckon up the ſeveral ſpecies of 
the ſiniſter artifices and gins, which were then dexterouſly 
ns'd in that Long Parliament, to pr unrighteous ends; 
very often by tumults, which were at the beſt of ſome factious 
erſons, by clamours and menaces, as it were, to force away 
— Members as they knew would oppoſe their deſigns. By 
Petitions too, which were but a kind of Tumults too it ano. 
ther dreſs, and moſt ſhaniefully. carried on and gained many 
times whether we conſider. the inconſiderableneſs of the 
Petitioners, Oyſter- women, Barbers, School-boyes, (as in 
ſome Petitions againſt Biſhops ) if not others, as much if not 
more contemptible: or whether we conſider the number of 


the Petitioners, many ſubſcribing them that knew nothing of 


the contents of the Petition, if not ſomerimes giving power, 
with a ſtrange implicite faith, to cerrain men of their Facti- 
on, to ſet to their hands to what Petitions ſoever their party 
ſnould frame; the Petitions perhaps framed in London, and 
never ſent into the Country, but thouſands of hands ſent up in 
Schedules, to be put to whatſoever the framers ſhould pleaſe; 
if not alſo, which is much the ſame, ſome Petitions ſent up 
out of far diſtant remote parts from Londen, with very _ 
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bands ſubſcribed, and the Petitions after they were come up 
to London altered, and yet the ſame hands continued or ſer to 
it: Inſomuch as in the time of that Long Parliament it was 
at leaſt once obſeryed, that ſome Petitions, or a Petition, 
with ſome thouſands of hands ſubſcribed, and coming from: 
ſome parts remote from London, and brought into the Houſe 
of Commons, and there read in the morning, took notice, be- 
ing mentioned in the body of the Petition, of ſome pal; 
words ſpoken in the Houle the rang evening: where= 
_— merrily asked, What notable Mercury had that laſt 


gone from London into thoſe remote parts, and got fo 
_— in a nights time, — back 1 | 
that morning? This rey 1 — the bluſh, if that 
had been poſſible s happy could it afratdene ſuuguinens; 
ruberem'; the want whercof did mne ſungulnenn, 1 
So common was this ſtratagem of Petitioning growyn, that it 
gave occaſion to ſome Saty riſt, to paſte up that Diſtich upon 
one of the Back- doors lea ing to the Lords Houle, o. 


4 
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- Bellua m dp uh, frat oh 

It was long before the Rowan would! publiſh. a Law a - 
gainſt Paccicide; ati! fachunnatural aud borrid cri mes, and 
the Hiſtorian gives thereafon, Ne awn:jrohibert;yubent ; and 
haply tkat may well forbid me and others from 100 
much enumerating the unjuſt ſubtilties and deceitful waye 
of this kind; and rather were it to be wiſhed, that if | 
they were buried in perpetual oblivion, and no Topicks 
were.leftof them, except as Land- marks to avoid and 

them For which ends, to good purpoſe perhaps it might he 
time well ſpent, to ruminate upon che Journals of the Long 
Parliament, with their Declarations, Ordinances and Re- 
— Majeſties * 3 | _ anfwering and 
confating eſpecially that of ag. 2a. 164. 

Fot reformation. of Ach lia af tireing out the 
Nembers, and fürpriſing of them ina chin Houſe, ( for as tu 
that way of Petitions and Tumults, tis to be boped it will 
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not be attempted again.) Some wiſhed this might have 
been remedied, if thought fit, by fixing a competent time for 


ſo many hours of the day to ſit in, not to be exceeded but by 


conſent of the major part of the Houſes, to be conſtituted as 
hereafter followeth. 

That no Vote ſhould have been 
without a matter of two 
agreed upon) of the Houſe” heard the matter fully debated ; 
and that no matter to be debated ſhould be propounded till 
ſach a number had been viſibly preſent in the Houſe, which 
might at the firſt fight have been eafily diſcerned, if the feats 
in the Houſe had been fo particalarly di that without 
telling their particular number by the or any other, 
it — have been known : which might have been eaſily 
done thus : 


In the Houſe of Commons, each long feat in the The manner 
moſt part thereof, down towards the door, to contain thi — ry a 
or forty partitions, or more or leſs, as che of the ſeat (.,ycq. ' 


will bear, ſo that in each partition there could but one man 
fit, and an order made which ſeat ſhould be firſt filled, and 


which next, and ſo ſucceſſively one after another, and none to 


into the ſecond ſeat till the firſt were filled, nor into the 
third till the ſecond were filled, and ſo to the reſt in like man- 
ner. And to make it at the firſt view clear, the number of 
every partition in order to be in great legible figures ſet over 
the head of the perſon that fits in that partition, as x. 2. 3. 4. 
&c. then it being known (being made fo plain and canaia} 
how many perſons each fear, when filled, contained, V 
or forty, &c. each feat being to contain equal numbers, if 
that may be, atleaſt each ſear of the fide, fo many and each 
at the end, ſo many equally, It ĩs quickly determined, = 
ſeeing how many feats are filled, or how many are in fi 
feats : whether the number required to be at the fach 
Vote, be then there or not. The feats for Privy Counſellors 
may, notwithſtanding this, bediſtin& and kept for them, and 
for Committees ſome ſuch courfe to be taken too, if need 
were, in a due proportion. | 
In the Lords Houſe ſuch dĩſtinctions of feats and partitions 


P 2 cannot 


in either Houſe, A competent 
of three, Or more; (as ſhould be number of 


Parliament- 
men to be at 
every debate. 


Fees to the 
Officers of 
Parliament. 
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cannot be conyeniently ſo done, in regard of the requiſite 


priority of place there, which is otherwiſe then in the Houſe 
of Commous; yet the competent number there, (that Houſe 
being not near 2 numerous as the Commons Houſe) which 
had need be as many in proportion as the Commons Houſe, 
might have been 2 and eaſily diſcernable. 

The number of forty in the Commons Houſe, and a much 
lefle in the Lords Houle, though by many accounted to be a 
competent number to make up an Houſe ; we have ſcen how 
upon deſign ill uſe was made of it in the Long Parliament, 
which could not eaſily (perhaps not at all) have been done 
with ſo. great a number. To inſtance no more, the pitiful 
number of Peers preſent at the paſſing that pretended, Ordi- 
nance for the late Lord Archbiſhop of Canterbury s death, may 
be thought on. | 

Some adviſed, that it might have been conſidered, what 
Fees ſhould have been taken by the Officers of Parliament, 
Clerks, Serjeants, and other Officers : ſome then conceiving 
them to have been very high. | 0 find 


DR —c 


Touching new Laws, Declarations, &xc. to be made, 
and old Lajps'to be repealed and altered: - 


E have ſeen in that Long Parliament what ill con- 
WI were made by ſome men of Precedents 
in foregoing Parliaments, accounting what has 

been once done there, quo jure, qua injuria, rigbt 
and good, and to be deduced into practice; even thoſe 
ſtrange irregular acts in the tumultuous times of Richard the 
ſecond, and Henry the fourth: nay, we have ſeen how Spen- 


fers Treaſon, n the perſon and office of the King, 


ſo declared to be Treaſon by Act of Parliament many ages 

fince, even urged for right; to inſtance no more. 
Some have adviſed, that ſuch precedents, acts and pro- 

ceedings ſhould have been examined, and by publick Decla- 


ration 


of ſome Laws, 
ration by Act of Parliament purged or aboliſhed, or decla- 
red illegal. 


And that, if but for that reaſon of preventing that male Aas of Obli. 
conſtruction of citing ill precedents for Law, that an inſpe- vion, &c. 


ction ſhould have been made into the Acts of Amneſty and 
Oblivion, paſſed in the firſt years of the Long Parliament, and 
alſo that paſſed this laſt Parliament. We have ſeen, eſpeci- 
ally if we looked Northward, how ſoon after ſuch Acts of 
— and Amnefty, the Delinquents (as though they 
thought themſelves juſtified in their former crimes) fell again 
into the ſame, _. en | 

And that there ſhonld in thoſe, paſt (and due care be had 
for the ſame in the future) have been a ſpecification made of 
the crimes and offences intended there to have been pardo- 
ned and put into oblivion, leſt otherwiſe implicitely and in- 
ſenſibly they might have been taken not to be crimes, and 
Lowhn cad Fide ity (tacitly at leaſt) accounted crimes, and 
ſo creep into precedent and example for the future. 

And that the firſt Paragraphs in the late Act of Pardon, In- 
dempnity and Oblivion, might, if thought fit, be confidered 
of; where in the firſt place are pardoned, All and all manner 
of Treaſons, Miſpriſions of Treaſon, M urthers, Felonies and Of- 
fences; Crimes, &c. counſelled, commanded, atted or done, nice the 
firſt day of Fanuary, 163 7. by any perſons before the 24. day of 
fune, 1660, Cc. by vertue or colour of any command, to ver, au- 
thority, commiſſio , warram or inſtructions from His late Ma- 
jeſty King Charles, or His e Majeſty that now is. 

Though there might be ſome obliquity, error or abuſe in 
the execution of Commiſſions from their Majeſties, yet ſome 
ſtumble at theſe expreſſions of Treaſons, Murther, &c. to be 
committed. by. Commiſſion from the King, as withour all 

ſtion was committed by Commiſſions granted by others, 
and yet here they look like equal and eaven crimes: which 
no loyal man can own. It neither hurts nor hinders the par- 
don, but rather more ſtrengthens it, chat the crimes pardoned 
are ſpecified: and let the application be made onely to them 
that are guilty of them, not to the guiltleſſe, and ſuch as de- 


ſer ve honour: and reward, for that which ſome 28 
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leaſt imply to be criminal; much leſſe no ignominy or re- 
roach. 
Surely the Loyal that acted according to the known 
Laws, 2 o — — not His Majeſties pardon: Faci- 
nus quos inquinat aquat. Some men cannot think themſelves 
cleared, except they can taint others guiltleſſe with che impu - 
tation at leaſt of theſe crimes, whereof they themſelves onely 
are culpable ; and it is a queſtion, whether their true mean. 
ing be not, that they — -— have an Exculpation (a term we 
have more lately had from the North) and even a juſtificari- 
on from their known crimes, at leaſt to be accounted no grea. 
ter crimes, then the actions of thoſe that acted by the Kings | 
authority, according to the known Laws of the Land, which 
they well know are no crimes, but the contrary. 
It is obvious to every eye, how ſome have ſweat to haye 
juſtified all the illegal Acts of the Long Parliament. Some 
8 2 _— of the endeavours, — were, to 
have killed t i Battel, but one ing him 
to death in cold blond. Wee 
Rc ſtitut ion of And that, if thought fit, that ſuch goods whereof the pro- 
ſome goods perty is not altered, as Honſhold-ſtuff, Plate, Furniture of 
. ue Pictures, Hangings, eminent Jewels, or ſuch like, plun- 
need. deredor taken away ly, either by pretended Seque- 
ſtrations, ſpoil or otherwife, ſhould be reſtored to the ow- 
ners, or (in ſome cafes) a juſt value repaid for them, with a 
juſt confideration to be had of the parties from whom they 
_ — and of their actings; and not to Ay i 
o, in the view of the owners, perhaps purpoſely in deſpight 
expoſed to ſuch publick view. This words —— 75 Fl 
Majeſties pious intention, and that Act of Oblivion; it con- 
tinues, does not aboliſh, the memory of our former diviſions, 
when the ſpoiled ſhall fee, as a continual Eye-ſore, their pro- 
per goods in the poſſeſſion of the ſpoiler ; whiteſt the ſpoiled 
for want of them perhaps is ready to ſtarye, and perhaps the 
9 —.— his lively ood out of them, if not ſteps of pre- 
ment too, The Heathen Poet conld fay of the Civil wars 
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of Rene, | 


Bella geri placuit nullos habit ura trimmphos. 
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But furely this looks like a continued triumph after the 


Warre. 


tir 


Some have wiſhed that that motion ia the laſt Parliament, Reparation to 
or Aſſembly, or Convention, that ended in December, 1660; P*rions ſpoy- 


made in the Lords Houſe, might be renewed, chat the ſpoy . led. 


led might at lealt in ſome good mealure be repaired by 
ſome publick Tax made for that purpoſe, and due conſidera- 
tion to be had of ſuch ſuffering ſpoyled perſons, that co 
ſtant never-changing Loyalty have ſome encourage. 
ment and comfort, beſides that of a 


conſcience. 


Some have wiſhed that it might have been by Act of Par- Tonching the 
lament declared, if thought t. that the Long Parliament Long Parlia- 


(notwithſtanding that Act for the continuing 
hoald be diſſolved by Act of Farliament). was diffolyed or 
dethred void and null, from ſuch a day as ſhould ha ve been 
by advice of the Judges and learned in the Laws agtted 


On, 

27 that alſo, if thought fit, conſideration ſhould have 
been had particularly from what time that diſſolutiom an- 
null ing or making void fhonld have commenced ; whether 
from the time that His late Majeſty was driven from the Pat- 
kament by tumults and riots; which, as is known, ſome, if 
fot many Members, eſpecially of the then Commons Houſe. 
(in hat Parliament) that cook up Arms againſt the 
King, were ſo far from cauſing to be — 4 though. 
is Majeſty deſired it, that they were fet onby them; as is 
notorious. 

And alſc, if thought fir, that if not from that time, yet 
from the time they voted to live and dye with che Earl of E/ 
ſex, by them voted to be their General againſt the King, and 
pon the matter cauſing thoſe Members to leave the Houſe 
that would not vote with them. And whether that His Ma- 
jeſty calling them afrerwards a Parliament, as they alledged, 
when they were in Arms againſt him, (though perhaps His. 
Proteſtation to the contrary was entred in the Council- book) 
could any wayes entitle them to · a lawful Parliament ? 

And alſo, if thought fitting, chat it ſhould have been by 


A& of Parliament declared, chat any Member of Parliament 
— | offending; 


of it till it ment. 
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offending againſt 25 E. 3. in raiſing or bearing Arms, or 
maintaining them againſt the King, 3pſo fatto ceaſes to bea 
Member of Parliament, for that a Rebel and a Parliament- 
man are dovrele. 

And alſo, if thought fit, that the Judges of the Land, con- 
ſulting together, ſhould have declared (as they did in Kin 
© 7ames his time, in that cafe about Watſon and Clerk, the Semi- 
nary Prieſts, that the Kings Coronation was but a Ceremony, 
and that without it the King was a —_— that that 
Long Parliament was diſſolved from ſuch a day, as they 
mould have found by Law that it was diſſolved or annulled; 
whether it was from the time of His late Majeſties expulſion 
from his Parliament, as before ; or from the time of voting 
to live and dye with the Earl of Eſſex, or of their Votes of no 
further addreſſes to the King, who called them to conſult 
with him; whether they dic not then openly diſſolve them- 
ſelves, by refuſing to conſult with him ? or from his death, 
when they could conſult no more with him ? | 

And alſo, if thought fit, that it ſhould have been ſo declz- 
red and enacted, that though the King had paſſed an Act, that 
the Parliament ſhould fir till they were diflolved by an Act 
of Parliament ; and that if it had been expreſſed that it ſhould 
be ſo, notwithſtanding that His Majeſty ſhould dye in the 
interim; yet ſuch an Act could not bind him nor his Succel- 
ſor, eſpecially when in that Act for continuing that Parlia- 
ment, till by ſuch Act it ſnould be diſſolved, there is no ſuch 
mention that it ſhould continue after his death that called 
it; and that the King cannot be concerned, at leaſtwiſe con- 
cluded any wayes in any Act of Parliament, to his damage, 
prejudice or diminution of his Royal Prerogative or auth - 
rity; except at leaſt) he explicitely and freely conſent to it, 
8 be ſpecially comprized and named in that Act to that pur- 
poſe ; or whether he can though he ſo conſent : it followi 
plainly, that if by taking up Arms, or bearing Arms agai 
the King, a Parliament-man ceaſes to beſo, nor can fit any 
longer in the Houſe. . Then in that caſe none ought truly to 
be accounted ſecluded or excluded Members, but onely dle 
that would uot then vote to live and dye with the Earlof 
: Eſſex, > 


be An ne 


&fex,nor would aſſent to the raiſing of arms againſt the King; 
but thereupon leſt the Houſe, or were expelle thence either 
by the Votes of the reſt, ot by menaces, juſt fear; that might 
incꝛdere in conſtantem virum, or by tumultuons force: fo that if 
the Parliament (if not by the reaſons aforeſaid; yet) atleaſt 
by the death of the King being diſſolved, as to think the con- 
trary is moſt void of reaſon or truth; if, I ſay, it had not 
been ſo diſſol ved, then thoſe ſecluded or excluded . Members, 
they onely ought to have been reſtored, and none of the reſt 
that acted againſt the King by 8 up Arms againſt him, 
or acting againſt him, oug to have been reſtored : Such of- 
fended againſt the Act of 25 E. 3. railing Arms againſt the 
King, &c. counterfeiting or making a new Great Seal; &c. 
and their being Members of Parliament, being as before in- 
conſiſtent; and for the void places His Majeſty to iſſue out 
Writs for free, legal and new Elections. 


f . The keep; 
And alſo, that the k ing of the Records in the Tower, of — 


ſhould be in the hands ofa known truſty Loyaliſt, and none in the Tome. 


other, in regard of the danger of imbezelling or corruptin 
them, by any — detec les not affected to Mo- 
narchical-goyernment'by Law eſtabliſhed,” to the great da- 
mage of the King and his Subjects. | 


And alſo, that the Militia, and all Offices and places of The Militia. 


truſt and concernment, for the peace and fafery of the King - 


doms, and for the prevention of future Factiou, Sedition and 


diſturbance of ſuch peace, and endangeriug ſuch ſafety, 
. the hands and eſpecially 2 
a competent ſpace of time, as by ſuch free and legal Parlia- 
ment, or by His Majeſty ſhallbe agreed upon) of xn a 
perienc d Loyaliſts, and nut to any that-may<be.reafonably 
ned or fuſpected to be otherwiſe. That rule may ſom- 
times hold, and not be rejected: Qu ſexvel oft malus, ſemper 
preſumitur eſſe malus, preſertim in eodem genere delicti. 


And alſo, if thought fit, that the Oaths of Allegeance and Oachs of Alle- 
Supremacy, ſhould have had ſome explanation, alteration 2 and 
7 | . j s <& ö , @ ©® . y _ 7 emac 
emendatiom, in that point of not refti oo — — — 


n the ſecond Homily of Obedience} whi 


med by Act of Parliament it is there 8 


the 
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the Ddctrĩne of the Church of Engl. that it is not lawful in any 
caſe to rei ihe King. That this ſhould expreſly have been put 
into cheſeOachs, and chat all perſons — . — are to 
take the Oaths of Allegeance or Supremacy, or that have ta- 
ken them, may take — with ſuch emendations ; it bei 
too notorious what ſtrange interpretations haye been ma 
of cheſe Oaths, as that they were made onely againſt the pa. 
pal power, and as though nothing elſe. were to be refiſt. 
ed. And in the beginning of the Rebellion in Scotland, wy 
orthodox Divines of e-Loerdeen maintaining, accordi 

that Doctrine of the Church of England, That in no caſe «64 
King is to be reſiſted, and that ſo to do was contrary to Gods 
Word, and to the opinion and practice of the primitive Chri- 
ſtians: The other Divines, fomentors of that Rebellion ex- 
preſly denied this, and alledged that the reaſon why the pri- 
mitive Chriſtians reſiſted not, was becaule Aterant ulis wires ; 
the very ſame reaſon that Bellarmine gives for the fame : ſo 
well da theſe two Factions concur.Though by the Hiſtory of 
thoſe times it , and Tertullian open! Fees: it againſt 
the Emperor, that it was not for want _ heeogt, or — 
had enough, but that it was contrary to their co 

ded by Gods Word, ſo to reſiſt. And therefore why not — 
— that all perſans whatſoever ſhoald take "he Oath, to 
declare thei n in this point > 


Robbery, the. And alſo, i concerning Robbe 
Law to be al- 9 and ef pecially for firſt of · 


re red, 


mitigated; and not made ca — but that reſtitution 
be made to the party robbed, and if the Robber be not able 
to do it, then to be forced to work it out. Which courſe, 
{ame think, would er terrifie idle perſons that 
turn thieves; whotud rather — any — en lead per- 
many may repent 
— cer King ana Counter | 
Thepar —.— alſo hereby ge reſtitution, which ſeldom 
m—_ the Law now. mo 
— — Cbriſtian wo ) hereb be- 
comes hirderahen the Lexixical Laws: Some have 4 
laid, that the Goſpel, the Spirit killech, and the Lenergiveb 1 
; ©, 


of ſome Lawns 


K St. Paul, which ſeemeth ſomething Anti- 
vangelical; 


The yoke of the Goſpel ſhould be eaſie. 


proof by circumſtances, or violent or vehement preſi 
ons, equiyalent to a witneſs, that makes a kind of ſem 

at the leaſt, as jn the 2 Law: reer, of two 
or three witneſſts every fa . ſhall confirmed, ſayes the Leviti- 
cal Law : en top! in the New —— and in a 
manner at leaſt is made Lex Euangel ]. The Law- maker 
(Truth, Juſtice in the abſtract) could as well have ſaid, In ore 
amine vel duorum te ſtium, as duorum vel trium, if he had 
it ſo fitting : and yet (as before) the Goſpel ſeems to pinch 
harder then the Law. To that Ob That then 


— 
Malefactors would eſcape; it may be anſwered, That ſecret 


things belong to the Lord, and to him they are to be left, and 
that it is better ten Knaves ſhould eſcape, then one guiltleſs 
man ſhould be hanged. We have ſeen and heard, how even 
in a manner miraculonſly God hath often fevealed murther 
and great crimes, deer bm ſuppoſe, that when ſach crimes 
cannot be in the ordinary way row it pleaſes God they 
ſhall be done — Many inſtances might be gi 
ven of the Tad conſequences, by — death upon 
teſtimony of a imgle witneſſe: Judge Forteſine, in his book 
De gle, relates'a about a Gentle. 


legum 
woman in ue. 
ſtake, for murderivg ber husband, and that ſentence given 


upon the teſtimony of a ſingle witneſs, which not 
long after upon his death, voluntar ily and ina ns 23" icent 
manner confeſſed, he had given urge Ameri) aſt pi that 


Gentlewoman, and that * was no wayes 5 — of that _ 
ther for which ſhe was put to death: And Judge F 
there ſpeaking of the Judge that gave ſentence a 
hath theſe mes, Fa (as 1 a it, or - this effect, 
not now by me) as they 
the Law-French ; Spins iſte judex mihi faſſus eſt, quod nanquam 
in vita ſua aninum ſuum ſuper hoc fatto purgaret. 

A notable inftance this way _ relate no more, being nu- 


merous 


t was put to death, even burnt at a 


are there in the out of 
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95 alſo, if hows ht fit, that none ſhould be condemned to Againſt con- 
dye upon a ſingle teſtimony, when there is no other kind of demnation 

- upon a — 
ce timo. 


998 
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Notes touching Alteration 
merous) happened in London not many years ſince, as,/tis cre= 
Trey A young man, a Lawyers Clerk, made love 
to a Gentlewomans Chamber - maid, and a fellow- ſervant of 
the Chamber - maids, keeping company much with her, and 
the young man uſing alſo Lind dalliance towards her, ne con- 
ccived that he loy t better then the Chamberrmaid; but 
afterwards:perceiving {he was miſtaken, ſhe boyled with re: 
venge againſt him, and the Devil watching as a roaring Lia 
on whom he may deyour, inſtigated her to accuſe him of 
theft that he had ſtoln from her Maſters houſe, and tak en a- 
way under his Cloak a Silver Boll: Upon this bare ſingle 
teſlimony of hers the ary found him guilty, be was condem. 
ned and dyed for it. Not long after the Chamber:maid, 

ieving for the loſs of her eſpouſed husband, ſeeing her fel- 
— Trunk or Box unlocked, liſt up the Cover, and 
there ſaw that very Boll, which ſue very well koew, for 
which the young man was condemned and ſuffered; ſhe calls 
— it to be the ſame, Boll, which ſhe, 
he ſhew / ing it to her, could nat deny ; upon cis ſhe was prox 
| ſecuted; condemned and ſuffered death; and the Chamher- 
maid fell mad: with e 2 dyed; 17 A came from 
this judgment upon the teſtimony, of, a fingle witneſſe. 
Sealer objec. That this. might happen upon he teſti» 
mony -of to ot: more witneſſeß : It is poſſihle, Mer fa 
probable;-andehe fake way rofollow.the Rule afdre;men« 
tiona! 1 79 1592, 61 „ ate OTE OW 

In the caſe of Treaſon two witneſſes are required, and ve- 
ry requiſite: and in other crimes, capital eſpecially when 
alſo in many caſes, that are not capital two witneſſes are re, 
ene why might ĩt not be reaſonably expected? though 
the atrocity of Treaſon is. hi h, yet as to the perſon offend. 
ing and ſuffering the puniſhment by loſſe of life, is little 


8 


Touching Ju... And alſo, if chought ring, chat Juries of life. and death, 


as alſo in other Actions both. criminal; and civil, ſhould. be 


conſidered of, and bettet Juries. impanelled then often are; 
and the Sheriff and Under Sheriff, and other inferiour Oſfi- 
cers power in impannelling ſuch Juries, be looked after. 


045. 


of ſome Lass. 


that Law or cuſtom of tryal by Juries, a good conſiderable 
eltate,/and ſo the perſons probably more conſiderable and 
knowing. They anciently uſed to be twelve Knights, ſo ſayes 
Sir Edward ( vłę in his Comment upon Lirtletons Tenures, ci- 
ting Mr. Lambert, Many inſtances might be given of the 
ſtrange Verdicts given by ſome ſuch Jaries; our of their ig- 
norance, or wilfulneſs, or both; who oftentimes exprefly deny 
to follow the Judges directions, but go quite cntary: bur 
I ſpare to inſtance them, in reverence to the Law under which 
I was born and live, and the practice thereof, both which 
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1 T.. amen, as is touched above, was in the beginning of 
a 


eſpecially in moſt parts thereof, are very excellent. And we 


ſee what Pamphlets have been e if 


not by others roo, aſfirming the power of Juries, not as is 
commonly held, to be onely in matter of fact, but in matter 
of Law too; and bow they have controuled learned Judges 
in their Verdicts, and obſtinately carried it againſt them: and 
bow the meaning of that Axiom, Ex facto js oritur, hath been 
extremely rack d. The 1 of Legalis homo, to qualifie 
him to be of a jury, is not, nor Nec. was, meant to be 
onely a man of 40 v. per amum, but to be at leaſt in ſome good 
meaſure in legilust peritus, as ſome are of opinion, and ſo as it 
were a Kind of affiſtant tothe Judge. Enn 

Aud alfd, if thought fitting; that new Laws ſhould he 


New Laws to 


made upon emergencies and accidents, when they happen, be made upon 
and are notorious and publickly known, be the crimes never new accidents, 


ſo heynous and horrid, Fill they have happened iit may be 
thought fit, not to make 1 Law againſt them for 


the reaſon afore mention Ne dum prohibent, jubent. 
As namely of making Eunuches of men or women. Thar 


caſe may be remembred of the Horſe- gelder in Nottingham- 
ſhire; that ſpayed a young woman: and being a caſus omiſſur, 
the Judge could find it no more then a miſde neanour. It 


hath been anciently forbidden by the Imperial Laws, and the 


punti hment is capital. Cod. de Eunuchis 16.4 tit. 42. I . 
The ſtealing ofa Winding-ſheer out of a Grave. 


That abominable baſeneſſe of a woman and a Maſtiff- 


dog, not far from Temple. bur London, not many years ſince: 


Making, of 
Eunuchs. ' . 


Stealing of 
the Winding- 
ſhcet out of. 


if the Grave... 
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if the Law be not plain enough in that caſe, that it may be 
amended. 

Srealing of The ſtealing of men or women, girles or boyes, by theſe 


men, &. ee thieves called Spirits, or others, to be carried 


into remote Plantations, where probably their Parents ſhall 
never hear of them. Shall we provide good Laws againſt the 

ſealing of our Cartel and our Goods, and — our Chil- 
dren ? Such kindof Plagiaries have been more taken notice 

of in other parts, and ſeverely puniſhed, St. Paul, 1 Tiws.x.10. 


„ Laws are made, reckons uy - 


the a err, Aon-ſficalers. 
Age inſt delays And alfo, lo, {the ught ſitti that a ſelect Committee _— 
in Courts 7 appointed to — ang the dilato 3 
Laws both Eccleſiaſtical and Tem deren of Etc 
being almoſt as bitter as injuſtice, and the p — is as 


not to delay juſtice, as to . Many — migbt 
be given o — in juſtice, and pe none more then in 
— — upon the Writ — Ade fome where there are 
many — which I have ſome Common- Law- 

ers n 

Fees in all r And alto that ſuch a ſelect Committee ſhould conſider of 

Courrs, Fees in all Courts, and to fixa _ rule for them, that one- 
ly ſuch may be taken as cannot juſt ly be grievous to the Sub- 
ject, and yet may be ſufficient — Officers that receive 
chem: due conſideration being had of their reſpective qua- 
lities, pains, » Charges, and- all incidents and circumſtances 


concerning Tar of the great rates of all commodities, 
raiſed — y ſince the time that ſuch Fees were 
ſettled, eſpecia 4 — Courts, 21 H.. this hath 
—— — A — for the raiſing of Fees. 


Againſt the And allo, if it ſhall be thought fitting, that the practice of 
nen-cxamin- the Laws touching Non. admiſſion of witneſſes to be ſworn 
x gh ca upon oath, in defence of the proſecuted againſt by the 
ode Defen- King, ſhould be amended. . whether it ſeem not _ 
dants defence. to ſome, that A. B. being indicted at Loudam, for killing C.D 
at Barwick upon Tweed, in ſuch a place there, — 2 day, 
about ſuch ine ofthe day; ae endeavour- 
ing by the negative pregnant to defend would poſe, 


— 


? 


of ſome Laws. 
that that very day he was perhaps at Sc. Michaels Mount in 
Cornypal, about the ſame time of the day, and fo could not be 
then at Barwick,, and he produces ient witneſſes upon 
this, yet they muſt not be examined upon oath ; and why 
ſhould the Jury rather believe witneſſes without oath, then 
ſworn witneſſes, eſpecially when they bear no juſt exceptions 
againſt the ſworn witneſſes? which haply the Defendanc 
cannot at leaft upon an inſtant give, baving not heard 
of them, till the very time of their p on againſt him at 
his tryal ; and the cauſe being heard ſo ſummarily as is uſual, 
and ſo exceeding [mall time of defence given, that he cannot 
poſſibly enquire after them, to refute:their teſti by juſt 
exceptions. againſt them. The uſual anſwer is, Witneſſes 
muſt not be examined upon — — 
it concerned not the King as much to fave a guiltleſs man, as 
to 2 guilty. It was accounted a good ſpeech of that Ro- 
r, that ſaid; NM allem aum ſeruuri civem, quam 


decem occidere hoſtes. bun | 
And alſo, if it be ht fitting, that witneſſes ſhould not Ag inſt the 

be examined, as uſually they are at our common tryals, both examination 

in civil and criminal cauſes, openly inthe hearing of one ano. of witnefles in 


ther; when it is to be that it hath happened ſome- 
times, that the craftieſt witneſſe has been put on to ſpeak 
ficſt; and he hath thereby given aim dangerouſly to the reſt. 
Should any object that᷑ in ſuch ſummary proceedings it 
cannot well he otherwiſe: May it not be anſwered, that tis 
to be feared there may be more haſte then good ſpeed ? and 
they might be examined privately and apart, not in the hear- 
ing of one another, even in ſuch ſummary cauſes, almoſt in as 
ſhort time, and according to the courſe of the Civil Law, that 
examines ſo apart ; their teſtimonies, when all taken, might 
be publiſhed, and if need be even in their own preſence, to 
confirm them wwe voce. Danieli hearing of the cauſe twixt 
the two Elders and e ſeems to be ſummary, and yet be 
takes that courſe: had he not done ſo, probably ĩt had gone 
hard with Su] for it ſcarce can be ſuppoſed, but if the 
two Elders had been examined in the heating of one another, 
they would have jumped in their teſtimony, and not varied, 
as 


che hearing of 
one ano. her. 


Notes $onching\ Alteration 
did inthe (fpecits:of; the Trees; no doubt the latrer 


as t 
would have concurred with the former. 
That perſons And alſo, if it be thought fix, that though the parties be ac- 
2 cuſed in the Kings behalf, as commonly they are in caſes of 
— — Extortion, or other crimes or offences; yet if upon the tra- 
ons fi om the vecle they defend themſelves, land prove themſelves to be 
accuſer, guiltleſs, they ſhould haye due reparation, both in point: of 
reputation, and trouble, and c s. from the party that cau- 
{ed them to be ſo indicted ; o iſe tis very poſſible and 
probable, eſpecially in point of ſuppoſed Extortion, for any 
man to be undone, when one or many, malitiou or ignorant 
men, or both, may ſo, and very often indict any man, who, 
though he prove himſelf never fo guiltleſs, and that it is no 
extot jon but that the accuſer was miſtaken, and that ãt pro- 
| ceeded from his ignotance or malice, or both: yet he ſhall 
have no reparation; and it is well known that ſome ſo indict- 
ed, could have proyed themſelves guiltleſs, but knowing it 
was very chargeable, and to have juſtified: themſelves ſo. of. 
ten, as ſome malicious or ignorant men would have indicted 
them, would have quite ruined them in their fortunes; there- 
fore to prevent that; have betrayed their own innocence, con- 
feſſed themſelves guilty of the accuſation, and paid the Fine 
or Mulct, as many degrees eaſier: This is hard, (rudelis ef 
h ipſes qui famam ſuam neglixits what then, qui produ ? May 
it not be enquired then, i it be not fitting, chat both a more 
eaſie and 1 (s chargeable courſe might be taken upon the tra- 
verſe, and alſo. that the guiltleſs accuſed party ſhould be duly 


repaired; both in reputation, and in and trouble? 
though I am not ſo rigid as to think upon a Læx taliomi, but in 


That the AT Alſo, if it be thought fitting, that the Tenures and Privileges 
for aboliſhing taken away from His Majeſty, in that Act of aboliſhing of the 
— r- 4 Court of Wards, and the Wardſhips alſo ſhould be reſtored, 
Tenures may (lonely if any abuſes have been crept in, in the execution, they 
de repealeu· may be regulated and amended) as that very able and moſt 
indaſtrious Gentleman, Fabian Philipps Eſquire, hath learned- 

ly aad fully. ſer forth in that book oFhis on that ſubject; tnti- 

taled, Tenenda, non tollendu, or the neceſſity of preſetving Te- 

nures 


F ſome Laws. 


nures in * Ce. and if it ſhould be thought fit ſtill to con- 
tinue the abolition of Wardihips, &c. whether the Tenures 
e be continued? and whether a fitter 

is Majeſty ſhould be made, then by Exciſe 
of Ale, 8c. I need ſay no more of this, but let Mr, Philipps 


retribution to 


book plead for it. 


And alſo, if it ſhall be thought fitting, that upon man 
more commodities then areyet, the known rate and yalue of —_ wa * 
what they ſhould be ſold for, ſnould by indifferent and know. Commodities 
ing men be ſet down, — the great hurt done by ſel- — the ſale of 
n * 


ling many commodities at 
cidental raits, in regard of ſome accidents of time, place or 
me ; and many impoſing upon the unskilful an unwary 


uyer very often, as is notorious, demanding more then dou. 


ble the price they will take. In forreign parts, both upon 


books and other commodities, fitting rates are by Authority 
ſet down, whereby the ſeller may have a juſt gain, and the 
buyer not be over- reached. Certum quid is the great ſatisfa- 
cion to the Subjects, as in Fees certain in all Courts, fo at 
leaſt in many commodities. 


Alſo, if it be thought fit, that in point of dignity and co ue Md 
d prece- 
probably would take away much emulation and grudging, n prece 


cedency, a fixt certain plain rule might be ſer down ; which 
and quarrels oftentimes, amongſt many, if it were — 
ly once determined: And amongſt others, if it were ſo deter- 
mined, who ſhould have precedency, the eldeſt ſon of him 
whoſe father was a Knight, and the firſt Knight of the Fami- 
ly ; or the eldeſt ſon of bim whoſe father was but an Eſquire, 
but the eldeſt ſon of a Knight, Senior to the — of 
the former, or whoſe Grandfather or direct Anceſtor from 
whom he is lineally deſcended, and is eldeſt ſon and heir, was 
a Knight : theſecond conceiving it is his right, in regard he 
is the dreck deſcendant and heir to the Senior Knight. 


And that, if it ſnall be thought fitting, no perſon that bore 


Arms againſt the late King, or His Majeſty that now is, or 
had any pretended Commiſſion or Authority ſo to do, ſhall 
own the Title of General, Lieutenant General, Major Gene- 
ral, Commiſſary General, Colonel, Lieutenant Colonel, Ma- 

| R jor, 


* 


onable rates, upon ſome ac- _— 
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. jor, Captain, Lieutenant, Cornet, Enfign, or any other Title, 
by reaſon of any ſuch pretended Commithon or Authority; 
nor any perſon ſhall ſo call them by any fuch Title under 
pain of a great Mulct toties quories to be inflicted, both upon 
the perſon that owns ſack Title, and on the perſon. that gives 
it, or ſo calls them. Nemo ex delicto conſeqauur beneficium; 
and fo bad aa cauſe ought not in auy implicite manner to be 
approved; and rightly confidered, tis an infamy to the par- 
ties to be called ſo. | 

Aga inſt the And alſo, if it be thought ſnti „that in regard that many, 

AR of limita- who took the Kings part in the late wars, could not have 

* of —_ their right of ſuing for their ownjuſt due debts, owing them 

meme cales. and contratted ei before the wars, or in the time of the 
wars, in the Courts of Juſtice then in being ſo that fix years 
wereelapſed, according to that Act of 22 16. touching 
limitation of Actions, and fo they are thereby excluded to 
their great impoyeriſhment. There ſrould be an abrogation 
or ſuſ of that Act, ſo as to give remedy in this caſe, 
that the ſpoiled may have rep ion or retributiumof juſtice, . 
(if not reward) for his Loyalty. | * 

Aga inſt mul- And alſo, if it be t fit, that where Laws are donhbt- 

riplicity of fully penned, they may be explained, and where there are 
— f 


Statutes upon ouching the ſame ſubje&,. 


one ne ſome: repeating — ſome enlarging and alter- 
* ing, fo that the true meaning oi che Statute becomes difhcult 
.ndeoplezed;thariwſuch caſes all the faid: Statutes ſeveral 
ſo concerning the ſame · ſubject, may be repealed, and one 
plain and clear Statute thereof to be made; as namely theſe 
ſeveral Statutes in the Reigns of King C duerd 6. Queen Ma- 
ry, Queen Elxaleth, King James, a King Charles I. rouch- 


ing theprohibition of eating Fleſhi in La, and other Fiſb-.. 

dayes, and concerning Faſting- dayes, may be ſo repealed and 
made void ; and one Statute made, clearly and plainly to 
comprehend all that is neceſſary upon that ſubject. 


Tarching 
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"Touching Eccleſiaſtical Perſons , Courts 
and Cauſes. 


Nome have wiſhed, if it were thought fit, that now the The Clergies 
Lords Spiritual the Biſhops . ig reſtored to their Proctors in 
Fright in the Lords Houle, ther the ergy ſhould bave the Houſe * 
their Proctors to fit in the Houſe of Commons, (if hey on-. 

defired it) repreſenting che body of the Clergy, as they uſed 

to do till about the ſixths time, or nat long before, as 

it was then uſed, ſince which time it hath been diſuſed. 

Some have affirmed, that a Clergy-manof competent tempo- 
ral eſtate, having in King 7ames's time been choſen Burgefle 

for a Corporation, was not ſuffered to fit there, nor a Clergy - 
man to ſay Prayers there. Nor will ſome yield they can vote 

to chuſe a Parliament - man, either in County or Borough: 

ſo little of repreſentation have they; and yet when in Con: 

yocation they give the King Subiidies, their grant muſt be 
confirmed by Act of Parliament. Anciently ſuch care was 

taken that Biſhops ſhould be preſent in Parliament, that in 

mo abſence their Chancellors were ſummoned to ſit 
Alſo, if it be thought fit, that whereas before the diſſoluti- About aug- 
on of Monaſteries, the Biſhops had power to augment poor mentation of 
vicaridges out of the Tithes of Impropriations, ſo they are Vcridge. 
now commonly called, though the true name is Appropria- 
tions, the Tithes having been appropriated to ſome Mona- 
ſtery or Religious houſe or other, before the diſſolution, and 

after that falling into Lay- mens hands, who held them im- 
properly, living by the Altar and doing nothing there, got 

the Nick · name of Impropriators and Impropriations, which 

now holds good; ſuch is the tyranny of Cuſtom in this and 
many other caſes. Or if there were no Vicaridge endowed, 

the Biſhops might endow one, nay, and go ſo far as to leave 

to the Appropriator (which then was that Religious houſe 

to which it was appropriated, who then thought themſelves 

as worthy to be kindly uſed, as a man would think our 2 

R 2 
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Againſt Men- 
ſals. 
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Impropriators can do now) not much more then a 30. part of 
the Tithes, or thereabout. 

It ſeems hard that the Lay-Impropriator ſhould ha ve a 
matter of 200, or 300 / per annum, or more, and the poor 
Vicar a matter of 20. Marks, or 20. Pounds, or thereabout ; 
and hardeſt in Menſals, that is, as it was uſual, when à Reli- 
gious houſe could procure from the Patron the right of Pre- 
tentation to ſome Living near their Monaſtery, whithet one 
of their Monaſtery might repair to officiate, and return home 
to his D'orter at night; then they often procured theſe Li- 
vings from the Popes, to be annexed and appropriated to 
their Houle, ad ſupportandam menſam, thereupon called Men- 
ſals the Cure to be ſo diſcharged by one of their Houſe, and 
no Vicaridge to be endowed, and all the Tithes and profits to 
come to the Monaſtery. And thus it ſtood. at their diſſoln- 
tion, and ſach ſmall care was taken, that ſo they came into 
Lay-mens hands, who allow them ſomething or nothing as 


they pleas ſome inconſiderable fmall Tithes, or ſome pety 
pen 


ſmal 
_—_ leſſe. | F 

r Market Towns and great Towns commonly. were 
one or more Monaſteries ſcituared, and the Abhots and Pri- 


on of y. or 61. per annum, or ſometimes ſomthing 


ors ordinarily got all or the moſt of the Ig in ſuch 


Towns for Menſals, as before: ſo that wee ſee them at this 
day.ſuch.pittyful ſmall things as they are, and tenuitatem bene. 
ficiorum neceſſario ſequi ur r clericorum : and in ſuch 
Market Towns to ſupply the Vicar cr Curate, Lecturers are 
taken in,and they mall live of the benevolence of the people, 
which is uſually, or at leaſt amongſt manꝝ of them more or 
leſſe, as the Lecturers preaching pleaſes them; fo be muſt hu- 
mour their fancies or faſt, | And there muſt be a Lecture - day 
commonly on the Market-day too, that the Countrey people 
coming thither may drink in his Doctrine; which often- 
times has been very ſtrange, aud what the conſeouence of this 
has been, we have ſadly felt of late years, being not the leaſt 
U of our miſeries ; God grant it may be prevented for the 
ture. | 
It is. alledged, that the power of the Biſhops in uſe, and 
| | practice 


of ſome Laws, 


practice before the diſſolution of Monaſteries for augmenta- 
tion and endowment of Vicaridges.is taken away, theſe Im- 
propriations being turned into Lay-fees, Vet, I humbly 
conceive, (ſalvo meliore judicio) that the King had no more 
transferred upon him, then what the Abbats and Religious 
perſous had: Memo dat quod non habet. Nemo plus juris in ali- 
um transferre poteſt, quam ipſe habuit. Reg. juris. Nor was 
more transferred to the poſſeſſors or their Anceſtors, then 
what the King had: If ſo, then what was legally done in 
ſuch caſes, by the Biſnops before the diſſolution; why may 
it not now A done too? and yet ſome moderate remedy 
. ſhould be found for the purchaſers, eſpecially thoſe that have 
fo long enjoyed them; and the Biſhops, Deans and Chap- 
ters, and others, namely the — Lincoln, who had very 
many great Mannors taken from his Biſhoprick, which are 
at this day in Lay- mens hands, and a competency, ſuch as it 
is, made up to him, almoſt, altogether out of ſmall Impropri- 
ations. He and others ſnould be duly conſidered, and not de- 
trimented hereby. | ek | 
And alſo, if it ſhall be thought fat, that the bounds of Ju- Touching the 
riſdiction Eccleſiaſtical and Temporal , may be clearly —— of Ju- 
ſer down and fixed, to take away all matter of contention, j. >a 
that for want of it may ariſe ; ſo that probably as few prohi- and Civil. 
bitions as may be, need be ſued forth. But as they now ate 
ttro Siſters, under one and the ſame Crown, ſo they may live 
. peaceably and friendly for ever. | | | 
And alſo, if it be thought fitting, that whereas the Ordina- The Ordina- 
ry, according to Law and long practice, hath diſtribured rics power a- 
portions to the widow. and children upon Inteſtates goods, bout =_ 
upon the Adminiſtrators: giving up their Acoompts to him, „ At. 
for which they enter Bond upon their taking out of Letters 
of Adminiſtration, which diſtribution and bonds, and bonds 
taken for performance of Wills, are by ſome excepted a. 
eainſt : that that and all other juſt powers of the. Ordinary 
may by Act be ratified. | | 
And alfo, if it ſhall be thought fitting, that for the quiet Againſt con- 
and eaſe of the Countrey, and in regard ſometimes of the in- ©" 2 or 
convenience and. diſorder, in the execution of Juriſdiction nay 1 
bi ——_—  ——— * Ec. * 
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Eccleſiaſtical, no peculiar Juriſdictiou, nor concurrency of 
Juriſdiction be ſuf ered, 105 parties that have Intereſt - toy 
in to be otherwiſe ſatisfied.) The inſtances of the inconye- 
niences of ſuch peculiar and concurrent Juriſdiction may be 
given, but J forbear leſt I might ſeem partial. 
All Wills, Ke. That all Wills, Inventories, Bonds for Adminiftrationsand 
' proved at Lon- Accompts, and other pr touching them, which in 
don from re- the late Uſurpation were out of all places brought to Loudon, 
mote Coun · and no Record thereof in the County or Dieceſe, where the 
ries, to be deceaſed dyed ; fb that the Subject is put to great trouble and 


rranſmirred 


into the ſeve- Charge, ſending to London when he hath occaſion to uſe any 


il Counties. of them, and may be — to ſue at London when he would 


recover his right ther 

That all ſuch Wills, — er en Accompts, and 
all other proceedings concerning the ſame, or true copies 
thereof, to be made valid and authentick by Act of P 
ment, be tranſmitted at the charge of the Regiſter at that 


2 8 ofthe Biſhop of that Dioceſe, where 
arty deceaſed dyed, or had bis prinei — or 
dueling hou rce tine of iden or r n 


of ſome Biſhops Dioceſes, includi 
22 and many ——— ſhould be 
mitted into the reſpective Regiſtries <= ev = 
Commiſſary of the ſaid — and 
concerned may ſue for their right thereupon de 
ſhop of the Dioceſe or his Chancellor, — Commilſiey 
—ů — iſcopal and Archidiac 
late troubles the and A onal 
power having been de fatto abalithed or ſuppreſſed, the Sub- 
je&s have been — to their great charge and troub le, to 
TR Wills, and take Adminiſtrations, & c. at London, be- 
Thos — or pretended Judges there for proving of 
Wills, and granting of Adminiſtrations, &c. 
Degeet of That the Ac of 32 H. 8B. about the prohibited degrees of 
Marriage. Marriage, be by Act of Parliament exp 
Traytors Tharthelate Traytors Heads and Quarters, of the Murthe- 
heads, rers of ourlate of bleſſed memory, and the others, 
| Naas kts ER — II 
P 


ikes or ſtakes, as Pierey and Catesby's Heads were upon the 
arliament Houſe. 


—_— 


Touching the fuppreſsing of all Books and Writings, 


publifhed againſt the Regal Rights, or the 
Rigßbt of the Subject. 


Ome have adviſed, if it be thought fir, that a moſt About the ſup- 
choice and able Committee be appointed to enquire af- preſſion of ſe. 
er all Books and Writings whatſoever , which have ditious books. 


peſtlem, thoſe Tractæ chat have bertiwriraboorthar ridicu- 
ous contraction in adjetvrof the two Houſes coordination 
with the King the Monarch, when, as before is ſpecified, 
the King is the Head, che Lords Spiritual and Temporal, and 
the Commons, the three Eſtates, by ſeveral Acts of Parlia- 
ment ſpecified, Logs & tonſoribus notum : = urged for de- 


ſteus miſchievors abomi „ab we have 
Yo alſo thar — (47-0 of the ers, twixt $p2yſers Trea- 


the Kings Perſon and Office, by two Acts of Parliament de- ſon. 
clared Freaſon; yet in thefe late times maintained by too 


Goodwins book for the juſtification of the murther of the late Goodwinsbook + 
King, and many other of that kind. jaſtifying the 
Mr. Buchs book of Richard the third, wherein he ſeems to — of the 
i the right of the King from the daughter of King ing. 
the fourth, wife to King Henry the ſeventh, too much Mr. Buc xi book 
leaning to, if not affirming R«chard the thirds right, by of #24 3. 
that monſtrous Act of Parliament that illegitimates Edward 
the fourths iſſue. 4 
Ia Sir Eduard Cooks book. entituled, The third part of p 
Insti- 
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Sin Edw.cooks Inſtiiutes of the Law of England, concerning High Treaſen, and 

Writings, other Pleas of the (rown, 1658. Printed at London by M. Fle- 
ſher for W. Lee and D. Pakeman, g. Le Roy, pag. 7. he puts it 
down there for Law upon the Statute of 25 E. 3.c. 2. De 
proditiombus, That f Treaſon be committed agamſt a King de 
facto, and non de jure, and after the King de jure cometh to the 
Crown, he ſhall pumſh the Treaſon done to the King de facto, and 
a Pardon granted by a King de jure, that is not alſo de facto, «s 
void. \ 

Strange would have been the conſequence of this, if Crom- 
well had been made King, as ſome deſired, and a loyal man 
ſhould have killed him in order to the reſtitution of the true 
King de jure, our dread Soveraign King Charles the ſecond : 
Or ſhould a loyal man for the fame end have killed him, 
though he had but ( & de facto, non de jure) the title of Pro- 
tector, how far would that ha ve extended by the words in the 
ſame h. may be. conſidered, where he ſayes, that Statute of 
E. 3. is to he underſtood of a King regnant, and as follows 
there, and as he ſayes moſt truly, a Queen regnant is within 

theſe words, Neſtre Feigneum le Roy ; for ſhe hath the Office 
ofa King. So 2 it deſerves to be examined, whether 

ſome of note and power, in the time of Cromwells Uſurpation, 
did not affirm that Cromwell was within theſe words, Noſtre 

Seigneur le Roy. g 7 | 
n regard Gir Edward Cooks Writings are by many held in 
high repute, and ſome have not ſtuck to ſtyle him the Oracle 
of the Law ; therefore his Writings require to be more ſtrict- 
ly looked into, and that if any errors be found therein, they 
may be detected and expunged, as being more dangerous, 
then in other mens Writings not of ſo great repute: Corrupmo 

optimi eſt peſſima. F 
"2 Alſo it was adviſed, if it ſhall be thought fit, that ſuch 
ga | 

ſeditious ſpee- Speeches as have been publickly made by any adges or no- 
ches. ted Lawyers upon the Bench, or in any publick Aſſemblies, 
againſt the Regal or Subjects Right, or the Law of Nations, 
which may give juſt offence to our Neighbours, may be ta- 

ken notice of, and publickly declared againſt : Such us that, 
when that Act of 25 E.3. was alledged, to juſtifie ( wen 
X | Utur- 


- 


of ſome Laws; 
Oſurpation, and that Seigneur le Roy in that Statute included 
Cromwell the uſurping Protector. And that of a great 
Lawyer at the tryal of the Portugal Amb rs brother, 
when it wasalledged that he mb the Law of Nations to 
be ſent back cum poſtularu to his Maſter the King of Portugal, 
to be by him puniſhed for his offence committed here, and 
that that Commiſſion for trying him here, without the con- 
fent of the Portugal Ambaſſador, was the firſt Commiſſion . 
that ever was granted here ts try any Ambaſſador or his ſer- 
yant, without the Ambaſſadors conſent. Even the Biſhop of 
Roſs, Ambaſſador from Mary Queen of Scotland, though 
ſhe was de facto depoſed, or forced to renounce the Crown 
there; when he had committed a great offence, yet was one 
ly diſmiſs d, and not further queſtioned, But to all this and 
much more that Lawyer replied, What have we to do with the 
Law of Nations, F it be contrary to the Law of England? One 
pretended afterwards to excuſe him, and that he ſpoke but 
according to the words in the Statute of 2x H. 8. a r., where it 
is ſaid, We are free from any ſubjettion to any mans Laws, but 
onely to ſuch as have been demiſed, made and ordeined within this 
Realm for the wealth of the ſame, &c. which words are inten- 
ded againſt the Papal Uſurpation impoſing Laws upon us. 
As alſo, if irbe'thouphr' fitting, that that Preface to the The illegal 
Propoſitions ſent by the Houſe to the late King at the Iſle of Preface to the 
winde, vrhich ſeem to ſtrike at, if not to take away the Kings Propofition, 
Negative voice in Parliament, expreſly contrary to many 15 n. 1 of 
Ads of Parliament, the Kings moſt known Prerogative, ank 
the moſt known Cuſtom and Law of the Land; be declared 
illegal and derogatory to His Majeſties Prerogative, and 
juſt right. 
l 45 2105 if it ſhall be thought fitting, that the tranſlation Rectifying of 
of the Greek, word vavgsyF3oas in Rom. 1 3. 1. to higher powers, tranſlation of 
altered to the ſupreme powers ; for ſo , x Per. 2. 1 3. ſome words. 
is tranſlated, whether to the King as ſupreme. The two Houſes, 
and Powers inferior many iN to them, have by fome 

been interpreted to be meant by higher powers, and — 
ly hath it been wreſted, if not excluſive of the King. 

As alſo, if it ſtall be thought ing; that that N 
e Out 
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iueeal De» about the time of His Majeſties over, in one of the 
tea, | te Log, Linde nt Cunmene — non we. 
Lords aud Commons 3 ning ogatory to a 
je ke ve power, and the Govern- 
— radical — and ſubor- 
— for — him: — 
conſidered and amended. 
The Print ing; As alſo, if it ſhall be fit, that the Preſſe be careful. 
preſs, {+ 2 into, that no ſeditious Books or Pamphlets be ven- 
poyſon the or to confirm any in their bad 
Ye cl Tema kick — 2222 
d 1 ut our 1 
| —.— ſhould make us more wary for the future. 
A body of the As alſo, if it ſhall be thought fit, — (according as was 
— ro be begun by the late Lord Chancellor, the Lord Viſeount St.-Al. 
— banes, which as tis faid Kin 2 a' Body of 
the Laws ſhould be di e 
thorivy of Parliament 


be ronching Eceleſuefical mains... 


Feclefiaſtical The Eccleſiaſtical Courts pnocecdin ding to. His 
Courts to be, Majeſties Ecclefiaftical Laws, fitti ſig ef the fame Crown 
Courts of Re- with all other Laws, ſome adviſe, fit, 


be thought 
l, thartoallincems andpurpoſts of Law they hand be Cor 
of Record, as well as any other Counts, 

By the Statute 3x Ekz.c.12. the Incumbent is to read the 
Articles of Articles of Religion within two moneths after his Indncti- 
Religion, on:? and tis ſome have not taken Induction at all, be- 

cauſe they would not read the Articles. Had the Statute li- 
mited ĩt 1 time after Inſtitution, had met with 


Reading the 


Signing wich 
= Croſs in 
Baptiſm, 


Baptiſm, when the IP 
is —— che Church to the 
— — receiving the child then i a the 
Congregation: is no * whether in the pri- 
vate Baptiſine it hadbeen ſigned wi of the Crofle, 
8 if not altogether they are _ w_ 


there any mention then — — 
any 7 att 1 

{ Sghing it. And © hath er Wand 
have pretended wrakneſſe in the Infant, when it was not fo, 


4 to avoid the ſigning of it with the Croſſe. 


of the Baptifme, of 


e being no Law that allowes private Churching of Churching of 
women, it is wiſhed it might be alwayes publick in the women pri- 
Church, and with a Vail: and if within the moneth the wo- vately. 


man be not able to come to Church, to defer it till the reco- 


very of her health. | 
In Cathedral and Collegiate Churches uſually one of the 


the Bl t the end of Service; which ſome wiſh might 
be done by the Biſhop if preſent, or Dean, or ſome Dignita- 
ry, or more eminent pe! jos yarn 
And that the Anthems and other parts of the Seryice,which 
are performed ſinging, or in a ſinging tone, may be made 
more intelligible to alf the Auditors; who many of thenrare 
— . the contrary, which * be h 2 by ſome 
ſmall alteration in the compoſure: ſo that (as ſometimes was 
ractiſed, and that without any hinderance to the harmony) 
Fiſt one of the Singitig-men to declare out of what Chapter 


and Verſes, or part of the Scripture, that Anthem is taken; or 


- what Hymn or Spiritual Song it is: and then immediately 

before the ſinging each Verſe, with a clear audible voice to 
read it, This would help much, but the beſt way were, that 
the Singing-men and Choriſters were taught exactly to ſing 
moſt articulately , clearly and plainly, and not to drown the 
words in their mouths that they cannot be underſtood ; bur 
openly and diſtinctly ſound forth rar Keen that they 
might be as well or better underſtood, oo 

them. And this hath been moſt commendably 


by 
ſome expert Artiſts that way, and might by all: Mr. fob 


Froft, late Weſtminſter, and one of the 
Gentlemen of His ve a moſt 
clear and moſt y worthy precedent 


hereof ; then whom neyer any man read more plain and clear, 


and yet what be ſung was (if poſfible) more plain and clear 
- f WH By 


= 
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then what he read. 


1 though in orders) gives the Abſolution, and Dna m 
ng 


tht 
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Touching the 
Wrir De ex- 
communicato 
capi endo. 


Notes tonchine Alteration, & e. 


By the Statute for the tryal De E xcommunicato capitndo, the 
N * eee to be pr bliſhed in his Pariſh 
Church, which ſometimes the er refuſes, or there is no 


Miniſter : In which caſe tis wiſhed it might ſerve to have it 


SS 4 £4 


11 


fixed upon the Church dore upon the Lords day, or a copy 
left at his dwelling houſe, and 1 ayes to commence 
from that time. i enn 


* # * £ 
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